CHAPTER 2

PRETRIAL PREPARATION AND PROCEDURE IN FEDERAL LITIGATION

The pretrid stage of federd litigation with its many procedurd rules is generdly of grester
importance to judge advocates involved in litigation than the procedure related to tria and judgment
snce many cases terminate before tria, ether upon settlement or the success of a dispositive motion.
Additiondly, the greater demands on judge advocates in the fidd usualy are made a the beginning of
litigation and during the discovery phase. This chapter briefly discusses the most significant aspects of
the Federa Rules of Civil Procedure (heregfter referred to as the Rules) that relate to the complaint and
answer, motions that are intended to cut off the plaintiff as exly in the litigation as possble, and
discovery. A short discussion of habeas corpus practice follows the section on discovery.

2.2 Beginning the Litigation - Complaint and Answer.

The federd divil action is commenced by the filing of a complaint. "Filing is accomplished by
complying with locd rules as to ddivery of the requisite number of copies of the complaint to the clerk
of court's office and having the complaint logged into the court's docket file. A pleading, motion, or

'Fed. R. Civ. P. 3. See, eg., Badwin County Welcome Center v. Brown, 466 U.S. 147 (1984); Ddl
Rainev. Carlson, 826 F.2d 698 (7th Cir. 1987); Birge v. Delta Air Lines, Inc., 597 F. Supp. 448, 454
(N.D. Ga 1984) (cases holding complaint, not Title VII right-to-sue letter, commences civil action);
compare Lewis v. Richmond City Police Dept., 947 F.2d 733 (4th Cir. 1991) (ddivery to prison
authorities for mailing to clerk of court conditutes "filing” for confined prisoner).
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other paper is not filed' until received by the derk; depositing a document into the mail is not 'filing."
When the complaint is filed, the applicable statute of limitations generally tolls>

This disinguishes federd practice from that in some other jurisdictions where service of

process talls the limitations period.

Consder the case where the complaint is filed within the gatute of limitations, but process is
not served until after the statute has run. Some older cases held that the remedy for a delay in service
was a motion to dismiss for failure to prosecute under Rule 41(b).* Other cases held that Rule 3 was
quaified by the service of process rules in Rule 4 and, as a reault, failure to make service "nullified" the

effect of filing the complaint5 <<delete highlighted?>

Previous questions about the tolling of gpplicable statutes of limitations were largely resolved
by the 1983 statutory change to Rule 4 which mandates dismissal without prejudice on motion or by the
court on its own when a defendant is rot served within 120 days of the filing of the complaint, absent a

showing of good cause.’

“Cooper v. Ashland, 871 F.2d 104 (9th Cir. 1989); Torras-Herreriav. M/T Timur Star, 803 F.2d 215
(6th Cir. 1986).

3West v. Conrail, 481 U.S. 35 (1987); Sentry Corp. v. Harris, 802 F.2d 229 (7th Cir. 1986), cert.
denied, 481 U.S. 1004 (1987). In most cases againgt the United States, the statute of limitations, under
28 U.S.C. § 2401(a), is Sx years, dthough shorter periods are provided in specific actions; see, eg.,
28 U.S.C. § 2401(b) with respect to Federa Tort Clams Act actions.

“Messenger v. United States, 231 F.2d 328, 332 (2d Cir. 1956).
Hukill v. Pacific & Arctic Ry. & Navigation Co., 159 F. Supp. 571, 575 (D. Alaska 1958).

®Fed. R. Civ. P. 4(m); Federal Rules of Civil Procedure Amendments Act of 1982 § 2(7), Pub. L. No.
97-462, 96 Stat. 2527, 2528 (1983). See, e.q., Frascav. United States, 921 F.2d 450, 453 (2d Cir.
1990) (filing of complaint tolls the running of the statute of limitations for only 120-day period for service
provided by Rule 4; complaint was properly dismissed for failure to make service before expiration of
footnote continued next page
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The "pleadings’ consigt only of the complaint and answer, areply to a counterclam or answer
to a cross-dam, a third-party complaint, and a third-party answer.” Under Rule 8(a), the complaint
must contain the following eements:

a.  a"short and plain gatement of the grounds’ for jurisdiction,

b. a"short and plain satement of the clam™ showing entitlement to rdief, and

c.  ademand for judgment (relief in the dternative or severd different types of relief may be
demanded) .

Under the concept of notice pleading on which the federd rules are based, the plaintiff need
only gate his dam rather than dl the facts on which his daim is based, as would be required under
traditional notions of code pleading.? On the other hand, some factua alegations are necessary to alow
the defendant to respond to the complaint.® The requirement under Rule 8(a) is best described by
Justice Black in Conley v. Gibson™ where the Court reversed dismissdl of a complaint aleging

discrimination againg certain Africant American railway workers:

(..continued)
the statute of limitations); Lovelace v. Acme Markets, Inc., 820 F.2d 81 (3d Cir.), cert. denied, 484
U.S. 965 (1987).

Fed. R. Civ. P. 7(a).

8See C. Clark, Handbook of the Law of Code Pleading §§ 8, 35 (2 ed. 1947).

°Eg., Mountain View Pharmacy v. Abbott Laboratories, 630 F.2d 1383, 1387 (10th Cir. 1980)
(dismissing complaint that only recited law and did not dlege any specific facts, therefore providing
inadeguate notice for responsve pleading).

10355 U.S. 41, 47 (1957).



The respondents also argue that the complaint failed to set forth specific facts
to support its generd dlegations of discrimination and that its dismissal is therefore
proper. The decisive answer to thisis that the Federd Rules of Civil Procedure do
not require a claimant to st out in detail the facts upon which he bases hisclam. To
the contrary, dl the Rules require is "ashort and plain satement of the daim” that will
give the defendant fair notice of what the plaintiff's clam is and the grounds upon
which it rests. The illugtrative forms appended to the Rules plainly demondtrate this.

Such smplified "notice pleading” is made possble by the liberd opportunity for
discovery and other pretria procedures established by the Rules to disclose more
precisdly the basis of both clam and defense and to define more narrowly the
disputed facts and issues. Following the smple guide of Rule 8(f) that "dl pleadings
shall be so consirued as to do substantia justice,” we have no doubt that petitioners
complaint adequately set forth a clam and gave the respondents fair notice of its
bass. The Federd Rules rgect the gpproach that pleading is a game of kill in
which one misstep by counsd may be decisive to the outcome and accept the
principle that the purpose of pleading is to facilitate a proper decision on the merits.™

While the complaint in Gibson was chalenged for being too succinct and failing to apprise
defendants of just what plantiff thought they did wrong, the following case, filed by a former Assgant

U.S. Attorney againgt the Department of Jugtice and a U.S. Attorney, illustrates the opposite side of the
problem:

WINDSOR v. A FEDERAL EXECUTIVE AGENCY
614 F. Supp. 1255 (M.D. Tenn))
df'd, 767 F.2d 923 (6th Cir. 1984)

11d. a 48. The Conley case has been criticized as having provided conflicting guideposts on the
question of specificity of factud dlegations. See eq., Clegg v. Cult Awareness Network, 18 F.3d 752,
754-55 (9th Cir. 1994) (court not required to accept legd conclusons case in form of factua
dlegations if those conclusions cannot be drawn reasonably from the facts); Ascon Properties Inc. v.
Mobil Qil Co., 866 F.2d 1149, 1155 (Sth Cir. 1989) (dismissd is proper "only if it is clear that no relief
could be granted under any set of facts that could be proved consstent with the dlegations.);
McGlinchy v. Shell Chemica Co., 845 F.2d 802, 810 (9th Cir. 1988) (conclusory dlegations without
more are insufficient to defeet a motion to dismissfor fallure to Sate aclam).
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The rules governing pleading in the federal courts require a complant to
contain . . . ashort and plain statement of the clam . . ." and the averments therein
must be " . . . ample, concise, and direct.” Rule 8(8)(2), (e)(1), F.R.Civ.P.,; see
United States v. School Didt. of Ferndae, 577 F.2d 1339, 1345 (6th Cir. 1978).
This is the only permissible pleading authorized for filing in a federd district court.
Harrell v. Directors of Bur. of Narcotics, Etc., 70 F.R.D. 444, 446[2] (D.C. Tenn.
1975). The complant hereinis deficient.

Mr. Windsor's complaint consists of 11 pages with a 7#1/2 page exhibit
appended thereto. He proposes to amend such complaint so as to add thereto five
more pages of dlegations dong with some 24 pages of exhibits. Since exhibits to a
pleading are considered a part thereof, Rule 10(c), F.R.Civ.P., the plaintiff offers a
complant containing atotd of 47-1/2 pages. Thisis excessve.

Stripped of its verbosity, Mr. Windsor's claim seems to be that the defendants
wronged him, by submitting to the disciplinary arm of the Supreme Court of
Tennessee a document containing fdse information about him and that, as a
proximate result thereof, he was damaged and is entitled to be compensated
therefor. In the opinion of the Court, it does not require nearly four-dozen pagesto
dae such a rdaivey ample dam and to outline briefly the legd grounds for
recovery.

In addition to its length (and, logicaly, as a reault), the complaint is confusing
and didracting; it contains numerous dlegations which are irrdevant and otherwise
improper. The detalled hisory of Mr. Windsor's difficulties with his former
employer is well-documented, see Windsor v. The Tennessean, 719 F.2d 155 (6th
Cir. 1983), and need not be rehashed herein; his earlier lawsuit is a part of the
records of this Court and, to the extent such might become relevant herein, the Court
can take judicid notice thereof. Rule 201(b), F.R.Evid.; Harington v. Vanddia-
Butler Bd. of Ed., 649 F.2d 434, 441[7] (6th Cir. 1981).

" ... [T]he purpose of apleading is to date the ultimate facts condtituting the
clam or defense relied upon in short and plain terms without pleading the evidence in
support of such facts. . . ." Commissioner of Internd Revenuev. Licavali, 252 F.2d
268, 272[1] (6th Cir. 1958). Thus, it isnot required that a plaintiff plead evidentiary
meatters, Mathes v. Nugent, 411 F. Supp. 968, 972[8] (N.D. Ill. 1976); and " . . .
[i]t has long been basic to good pleading that evidentiary matters be deleted. . . "
Control Data Corp. v. International Business Mach. Corp., 421 F.2d 323, 326 (8th
Cir. 1970). Mr. Windsor's complaint is replete with evidentiary statements adding
nothing but confusion.




Ladly, the complaint is overly-confusng because the plantiff has not
separated adequatdly his different daimsfor relief. Although Rule 10(b), F.R.Civ.P,,
may not require expresdy the use of separate counts in the statement of different
theories of recovery, such is often desrable: . . . Pleadings will serve the purpose of
sharpening and limiting the issues only if cdlams based on [one theory of recovery]
are set forth separately from those based on [another theory of recovery]. . . ."
ODonnd v. Elgin, J. & E. Ry. Co., 338 U.S. 384, 392, 70 S.Ct. 200, 205[5], 94
L.Ed. 187 (1949).

In this Circuit, a complaint seeking relief under more than a single satute must
set out the different dlaims separatdly. Didributing Company v. Gdmore Didilleries,
267 F.2d 343, 345[3] (6th Cir. 1959). ". .. The objective of Rule 8, supra, wasto
make complaints smpler, rather than more expangve. . . ." Harrdl v. Directors of
Bur. of Narcotics, Etc., supra, 70 F.R.D. at 445[2], citing Conley v. Gibson, 355
U.S. 41, 47, 78 S.Ct. 99, 103[10], 2 L.Ed.2d 80 (1957). Obvioudly, that objective
has not been fulfilled herein, because the complaint does not comply with the
requirements of Rule 8, supra.

Pro se complaints, especialy those by prisoners, are held to less stringent standards than those
prepared by an attorney.” These complaints, encountered frequently in Government practice, can be
magor irritants, especidly where courts, unwilling to dismiss them, place the defendant in the position of
having to virtudly congruct a case for the plaintiff in order to set the stage for a successful dispositive
motion.

12See Hughes v. Rowe, 449 U.S. 5, 10 (1980) (holding that prisoner’s pro se avil rights complaint is
held to less stringent standards than forma pleadings drafted by lawyers); Estelle v. Gamble, 429 U.S.
97, 106 (1976) (same); Haines v. Kerner, 404 U.S. 519, 520 (1972) (same); Espinoza v. United
States, 52 F.3d 838 (10th Cir. 1995) (pro se complant dismissed for falure to cure defective senvice
remanded for further proceedings in accordance with Fed. R. Civ. P. 4(m)). But see Holsey v. Callins,
90 F.R.D. 122, 128 (D.C. Md., 1981) (holding that even pro se litigants must mest minimum pleeding
standards). Cf. Graham v. Three or More Members d Six Member Army Reserve Generd Officer
Selection Bd., 556 F. Supp. 669, 671-2 (S.D. Tex. 1983) (holding that pro se lawyer isentitled to only
same trestment given to other lawyers).



On the other hand, where a pro se complant is hopdesdy prolix, rambling, or nonspecific,
courts will be willing to dismiss™ Where the pro se plaintiff is proceeding in forma pauperis the district

court can dismiss frivolous complaints sua sponte before service of process on the defendant.™* In some
cas=sin which pro se plaintiffs repeatedly file the same complaint or frivolous complaints, the court may

impose sanctions, such as conditioning the filing of new complaints on the court's prior approva .

Pleadings and motions must be signed, either by an atorney where a party is represented by
counsdl or by the party where he is acting pro se.”® Presenting the pleading to the court constitutes a
certification by the presenter that, after reasonable inquiry, he knows or beieves that: (1) it is not
presented for improper purpose; (2) its claims, defenses, and other legal contentions are grounded in
exiding law or a nonfrivolous extension of it; (3) its factua contentions have evidentiary support or, if
Soedificaly so identified, are likely to be supported by discovery; and (4) denids of factud contentions
are warranted by the evidence or, if gedficadly so identified, are reasonably based on lack of
information.” Sanctions "may" be imposed for violations of the rule. New procedures require service
of a sanctions motion on the offending party 21 days prior to filing with the court. Withdrawd of the
unwarranted contention during this "safe harbor" period protects the offender from impostion of

B3E 0., United States ex rel. Dattolav. Nationa Treasury Employees Union, 86 F.R.D. 496, 499 (W.D.
Pa. 1980).

1128 U.S.C. § 1915(€)(2) (1999); Phillips v. Mashburn, 746 F.2d 782, 785 (11th Cir. 1984); Franklin
v. Murphy, 745 F.2d 1221, 1229-30 (9th Cir. 1984). However, acomplaint filed in forma pauperis is
not autometicaly frivolous so as to warant sua sponte dismissal under § 1915(d) (statutory
predecessor to § 1915(e)(2)) because it fails to state a claim under Rule 12(b)(6). Neitzke v. Williams,
490 U.S. 319 (1989).

®E g., Demos v. Kinchelog, 563 F. Supp. 30 (E.D. Wash 1982); In re Green, 669 F.2d 779 (D.C.
Cir. 1981); McDonald v. Hall, 610 F.2d 16 (1t Cir. 1979).

°Fed. R. Civ. P. 11(a).

Fed. R. Civ. P. 11(b).



sanctions’®  Sanctions shdl be limited to what is sufficient to deter repetition of such conduct or
comparable conduct by others smilarly stuated. The rule, if imposed pursuant to motion and warranted
for effective deterrence, alows for a party to recover some or al of the cost of responding to afrivolous

mation.

The complaint may be amended at any time before service of the answer or thereafter with the

court's permission or with the consent of the other party.*

Where the defendant is the United States, a federd agency, or a federd officer sued in his
officid cgpacity, an answer or amotion to dismiss or for summary judgment (or other motion under Rule
12) must be served within 60 days after service of the complaint on the U.S. Attorney.® Otherwise, the
time for service of the answer is 20 days, unless sarvice of summons has been timely waived by the
defendant pursuant to Rule 4(d), in which case he shdl have 60 days to serve an answer.? If aRule 12
motion is filed and denied, the answer must be filed 10 days after notice of denid.?

Where the United States fails to timely answer, it remains exceptiondly difficult for a plaintiff to
obtain a default judgment® againgt the Government, epecialy where a dispositive motion is filed shortly

after the answer date.®*

"®Fed. R. Civ. P. 11(c)(1)(A).
Fed. R. Civ. P. 15(a).
PFed. R. Civ. P. 12(8)(3).

?'Fed. R. Civ. P. 12(a) and 4(d)(3). Cf. Dickensv. Lewis, 750 F.2d 1251 (5th Cir. 1984) (holding
that Government agents sued as individuals, as well asin ther officia capacities, are entitled to 60 days

to respond).
?Fed. R. Civ. P. 12(3)(4)(A).

’See Fed. R. Civ. P. 55e ("No judgment by default shall be entered againgt the United States. ..unless
the clamant establish aclaim or right to relief by evidence satisfactory to the Court.")
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Rule 8(b) states the genera requirements for the amswer:

Defenses, Forms of Denid. A party shdl dae in short and plain terms his
defenses to each claim asserted and shdl admit or deny the averments upon which
the adverse party rdlies. If a party is without knowledge or information sufficient to
form a belief as to the truth of an averment, the party shal so sate and this has the
effect of a denid. Denids shdl fairly meet the substance of the averments denied.
When a pleader intends in good faith to deny only a part or a qudification of an
averment, the pleader shal specify so much of it as is true and materid and shal
deny only the remainder. Unless the pleader intends in good faith to controvert al
the averments of the preceding pleading, the pleader may make denids as specific
denials of designated averments or paragraphs, or may generdly deny dl averments
except such designated averments or paragraphs as the pleader expresdy admits;
but, when the pleader does o intend to controvert dl its averments, including
averments of the gounds upon which the court's jurisdiction depends, the pleader
may do so by genera denid subject to the obligations set forth in Rule 11.

Genegrdly, the answer conssts of numbered paragraphs corresponding to those of the
complaint. In each paragraph, the specific alegations of the complaint are admitted or denied, or alack
of knowledge or information sufficient to form a belief as to the truth of the dlegations is asserted, as
required by Rule 8(b). Nonfactud dlegations, such asjurisdictiona dlegations, are usualy answered by
the statement that no response is required, but to the extent that the averment is an dlegation of fact, it is
denied, if appropriate.

Following admissons, denids, and qudifications of the plaintiff's dlegetions, the defendant
enters whatever additiona factua averments are necessary to the defense. Previous statements may be
incorporated by reference® A generd denid usualy follows theresfter, to the effect that any averment
not admitted, denied, or otherwise qudified isdenied. The genera denid protects againg the pendty of

(..continued)
#E ., Rossv. United States, 574 F. Supp. 536, 538 (S.D.N.Y. 1983).

»See Fed. R. Civ. P. 10(c).



Rule 8(d) which provides that averments not denied are admitted. What happens where a defendant
neither admits or denies an dlegation but rather cdlaims privilege? In National Acceptance Company of

America v. Bahadlter,?® the Seventh Circuit held that Rule 8(d) will not operate in this circumstance.

Consequently, the failure to deny will not be trested as an admission.

The lagt part of the answer is the lising of affirmative defenses and the defendant's request for
judgment.

In addition to Rule 12(b) defenses which must be raised in the answer or by motion,? Rule
8(c) requires that dl affirmative defenses be pleaded in the answer. The rule lists 19 specific affirmative
defenses which must be pleaded.® Other afirmative defenses that some courts have held should be
listed include the unconstitutiondlity of a statute,” that an officid was not acting in his officia capacity
when the act which is complained of occurred, personal immunity defenses® and absolute immunity.*

705 F.2d 924, 932 (7th Cir. 1983) (cdlaim of Fifth Amendment privilege may not be deemed an
admission); see dso LaSdlle Bank Lakeview v. Seguban, 54 F.3d 387 (7th Cir. 1995) (court could not
base summary judgment action on former employee's invocation of Congtitutiond rights).

?’See Fed. R. Civ. P. 12(b).

%8 The affirmative defenses listed in Rule 8(C): are accord and satisfaction, arbitration and award,
assumption of risk, contributory negligence, discharge in bankruptcy, duress, estoppel, failure of
consderation, fraud, illegdity, injury to fellow servant, laches, license, payment, release, res judicata,
datute of frauds, statute of limitations, waiver. The rule dso requires the assertion of "any other matter
condlituting an avoidance or affirmative defense.”

»Butts v. Curtis Publishing Co., 225 F. Supp. 916, 920 (N.D. Ga. 1964), &f'd, 351 F.2d 702 (5th
Cir. 1965), aff'd, 388 U.S. 130 (1967).

F\willie v. Harris County, 202 F. Supp. 549, 552-553 (S.D. Tex. 1962).

#perkins v. Cross, 562 F. Supp. 85, 87-88 (E.D. Ark. 1983) , dting Gomez v. Toledo, 446 U.S. 635,
640 (1980) (order vacated as to attorneys sfeesat 728 F.2d 1099 (8th Cir. 1984).

#Green v. James, 473 F.2d 660, 661 (9th Cir. 1973).
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Although affirmative defenses ordinarily must be raised in the answer and not by a pre-answer motion
to dismiss® there are circumstances under which an affirmeative defense may be asserted in a motion to
dismiss* But afailure to raise affirmative defenses in a pre-answer motion to dismiss does not result in

their waiver.®

Affirmative defenses not raised are generaly waived®* If the defendant later introduces
evidence of the affirmative defense and plaintiff fails to object, the defense may be revived.

Bseeinfra§ 2.4

¥See, eg., Scott v. Kuhlmann, 746 F.2d 1377, 1379 (Sth Cir. 1984) (holding that defendant may raise
affirmative defense in motion to dismiss when defense raises no disputed question of fact); Swift v.
United States Border Patrol, 578 F. Supp. 35 (S.D. Tex. 1983), aff'd, 731 F.2d 886 (5th Cir. 1984)
(defense clearly appears on face of complaint).

*Birgev. DdtaAirlines, Inc. 597 F. Supp. 448, 450-52 (N.D. Ga. 1984).

%®Eg., Simon v. United States, 891 F.2d 1154, 1159 (5th Cir. 1990) (in FTCA action, failure by
United States to assert Louisana Mapractice Act's limitations on damages ("damages cap') as
affirmative defense waves such defense); Shook & Hetcher Inaulation Co. v. Centrd Rigging &
Contracting Corp., 684 F.2d 1383, 1386 (11th Cir. 1982) (failure to raise defense of equitable
estoppd by pleading or pretrial motion waives the defense); Depositors Trust Co. v. Slobusky, 692
F.2d 205, 208-209 (1<t Cir. 1982) (contract defenses not asserted in pleadings or any pretrid motions
deemed waived). Cf. Harris v. Secretary, Dep't of Veterans Affairs, 126 F.3d 339, 345 (D.C. Cir.
1997) (holding that a party mugt firgt raise affirmative defenses in a respongve pleading before it can
rase them in digpogtive motion). But see Blaney v. United States, 34 F.3d 509, 512 (7th Cir. 1994)
(United Statess failure to plead gtatute of limitations in answer not waiver where it was raised in motion
to dismiss and the digtrict court chose to recognize the defense).

¥ Jones v. Miles, 656 F.2d 103, 107 n.7 (5th Cir. 1981). See aso Allied Chemica Corp. v. MacKay,
695 F.2d 854 (5th Cir. 1983); Standridge v. City of Seaside, 545 F. Supp. 1195 (N.D. Cal. 1982).
But see Ross v. United States, 574 F. Supp. 536, 539 (S.D.N.Y. 1983) (citing Rowley v. McMillan,
502 F.2d 1326, 1332-33 (4th Cir. 1974)) (defense not raised cannot be revived by amending
complaint).

2-11



Ancther ingtance where an affirmative defense remains vigble despite fallure to include it in the
answer iswhereit isjurisdictional. An exampleisthe FTCA gatute of limitations. By Satute, an FTCA
action can be brought only where a clam has been timely filed. Because thisfiling requirement is part of
the statutory description of the cause of action, afalure to filein time is jurisdictional and can be raised
a any time*®

Even where exising case law does not favor a defense, it should be raised so that it will be
available should the law change®

2.3 Pretrial Conferences- Rule 16.

Rule 16 permits the court in its discretion to hold a pretria conference with the parties.
Pretrid conferences have been thought of as a procedura step just beforetrid. Increasingly, the pretrid
conference is playing a significant role as a case management tool early in the litigation.

The Federa Rules contemplate that this pretrid conference would occur after a required
mesting of the parties provided by Rule 26(f). The Rule 26(f) meeting (see discussion in § 2.6 below) is
a mandatory mesting between or among the parties which is to occur'[ag] soon as practicable and in
any event at least 14 days before a scheduling conference is held or a scheduling order is due under
Rule 16(b)."”° The purposes of the Rule 26(f) meeting include to "meet to discuss the nature and besis

B ppolito-Lutz, Inc. v. Harris, 473 F. Supp. 255 (SD.N.Y. 1979); Perkins v. United States, 76
F.R.D. 593 (W.D. Okla. 1976).

%Cf. Zets v. Scott, 498 F. Supp. 884 (W.D.N.Y. 1980) (failure to raise lack of persond jurisdiction
because of prior incorrect circuit interpretation of limits of in remjurisdiction under Sheeffer v. Heitner,
433 U.S. 186 (1977), resulted in waiver).

“See Fed. R. Civ. P. 26(F).
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of [the parties] clams and defenses and the possibilities for a prompt settlement or resolution of the
case" to make disclosures required by Rule 26(a) (discussed below in § 2.6), and to "develop a
proposed discovery plan.* Rule 26 provides detailed guidance about the types of matters that should
be included in a proposed discovery plan, and judge advocates who are participating in discovery must
undergtand its provisions, check for any Locd Rule of court counterpart, and consult with their lead
litigeting counsd to determine required agency litigation support.

Amendments to Rule 16 in 1983 and 1993 make scheduling and case management express
gods of pretria procedure® While leaving a good dedl of discretion in the court as to the use of
pretrid conferences, Rule 16(b) nevertheless mandates the judge (or magistrate when authorized by
locd rule) to enter a "scheduling order™ that limits the time for amendments to pleadings, filing of
motions, and completion of discovery. The order follows the Rule 26(f) meeting and any other informal
consultation with the parties by telephone, mail, or meeting. Because the scheduling order ordinarily will
issue within 90 days after a defendant first appears and within 120 after the complaint has been served
on the defendant, judge advocates can expect their cases in litigation to be subject to tighter judicid
control than would otherwise be the case. In the event that a party disobeys a scheduling order or any
other pretrid order, Rule 16(f) dlows the judge to impose sanctions, including those available for

disobedience to discovery orders™ and expenses incurred as a result of the party's noncompliance.*

The pretrial conference is a potent device for the court and the parties. Conference

participants may consider and take action to diminate frivolous clams or defenses, or digpose of issues

41 I_d
“?See Fed R. Civ P. 16 advisory committee note.

®Seeinfra § 2.6, and see In Re Novak, 932 F.2d 1397, 1403 (11th Cir. 1991); G. Heilman Brewing
Co., v. Joseph Oat Corp., 871 F.2d 648, 650 (7th Cir. 1987).

“See Scarborough v. Eubanks, 747 F.2d 871, 875-78 (3d Cir. 1984); Poulis v. State Farm Fire &
Casualty Co., 747 F.2d 863, 869 (3d Cir. 1984).
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without having to go through amotion to dismiss or for summary judgment discussed below. Moreover,
if aparty fals to identify an issue for the court at the pretrid conference, the right to have the issue tried

iswaived.®

2.4 Dismissing the Complaint - Rule 12(b).

Before answering the complaint, the defendant may file a motion under Rule 12(b) on one of

the following seven grounds.

12(b)(1) lack of subject matter jurisdiction,

12(b)(2) lack of persond jurisdiction,

12(b)(3) improper venue,

12(b)(4) insufficiency of process,

12(b)(5) insufficiency of service,

12(b)(6) failureto state aclam, and

12(b)(7) failureto join an indispensable party under Rule 19.

The defendant may decide not to move to dismiss and answer instead. By doing so, no

defense iswaived s0 long as it is asserted in the answer. Nevertheless, the rules contemplate that only

*Fed, R. Civ. P. 16 advisory committee note.
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one moation to dismiss will be filed and that it be filed before answering.*® Some authority, and certainly
language in the Rule itsdlf, suggests that filing the answer does not preclude filing a post-answver motion
to dismiss*’ Defenses listed in Rule 12(b)(1)-(7) cannot be raised piecemed in severd motions.®
Moreover, if the defendant moves to dismiss, a falure to include any one of the grounds (b)(2)-(b)(5)
(persond jurisdiction, venue, process, service) waives that ground forever.*® Once made and decided,
a motion cannot be amended (and renewed) to add new grounds for dismissad.® The remaining
grounds (subject matter jurisdiction, fallure to Sate a claim, falure to join a party) are not waived by

falure to raise them in the motion.®*

Rather than looking at each separate ground for dismissdl in turn, we should first examine lack
of subject matter jurisdictiort and failure to State a claim’ together because they are perhaps the most
important and because they are frequently and incorrectly used interchangeably. After discussing these

two grounds, we can turn to the others.

a Rule 12(b)(1), 12(b)(6): Subject Matter Jurisdiction and Failure to State a Clam.

*® See Rule 12(b), which states in pertinent part: "amotion making any of these defenses shal be made
before pleading if further pleading is permitted.”
“Eq., Birgev. DdtaAir Lines, Inc., 597 F. Supp. 448, 450 (N.D. Ga. 1984). Rule 12(b) provides, in
pertinent part: "No defense or objection is waived by being joined with one or more other defenses or
objections in arespongve pleading or motion."

“Fed. R. Civ. P. 12(g).
“Fed. R. Civ. P. 12(h)(1)(A).

PMyers v. American Dental Assn, 695 F.2d 716, 720-21 (3d Cir.), cert. denied, 462 U.S. 1106
(1983).

*'Fed. R. Civ. P. 12(h)(2, 3).
2Fed. R. Civ. P. 12(b)(1).

**Fed. R.Civ. P. 12(b)(6).
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Lack of subject matter jurisdiction is never waived.> The court has the obligation to consider
the issue sua sponte whenever it appears to be raised.>® Although failure to State a dam is not waived
by faling to include it in a 12(b) motion, it iswaived if not asserted at trid.

As 8 2.2 indicates above, the plaintiff must sate the grounds for jurisdiction. This requirement
is usudly met by citing an independent Satutory basis for jurisdiction,® and sufficient facts to
demondrate a nexus between the jurisdictional statute and the claim. Failure to cite a jurisdictiona
datute is not fatd if the facts pleaded demondtrate that jurisdiction exists®” If the daim itsdf, however,
is whally insubgtantia or frivolous, it can be dismissed for lack of jurisdiction even if a datutory bads for
jurisdiction is set out.

The 12(b)(6) mation tests the formd sufficiency of the plantiff's dlam. The dam is dismissed
only where plaintiff can prove no set of facts in support of his daim which would entitle him to relief.>

*United States v. Griffen, 303 U.S. 226, 229 (1938); Westmoreland Capital Corp. v. Findlay, 100
F.3d 263, 266 (2d Cir. 1996); In Re Prairie ISand Dakota Sioux, 21 F.3d 302, 304 (8th Cir. 1994);
seeds0 Fed. R. Civ. P. 12(h).

*Mt. Hedthy City Bd. of Educ. v. Doyle, 429 U.S. 274, 278 (1977); Liberty Mutua Ins. Co. v.
Wetzdl, 424 U.S. 737, 740 (1976); Westmoreland Capital Corp. v. Findlay, 100 F.3d 263, 266 (2d
Cir. 1996); Booth v. United States, 990 F.2d 617 (Fed. Cir. 1993).

%See § 3.3 infra
>"Scheuer v. Rhodes, 416 U.S. 232, 234 n.2 (1974).

*®Conley v. Gibson, 355 U.S. 41, 45-46 (1957); Carter v. Cornwell, 983 F.2d 52 (6th Cir. 1993)
(dismis is proper when there is no set of facts which would dlow plantiff to recover); Ascon
Properties Inc. v. Mobil Qil Co., 866 F.2d 1149, 1155 (9th Cir. 1989) (dismissd is proper "only if itis
clear that no rdief could be granted under any set of facts that could be proved consstent with the
dlegations.”); McGlinchy v. Shell Chemicad Co., 845 F.2d 802, 810 (Sth Cir. 1988) (conclusory
alegations without more are insufficient to defest a motion to dismiss for failure to state a clam); Didtrict
of Columbiav. Air Florida, Inc. 750 F.2d 1077, 1081-82 (D.C. Cir. 1984).
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As discused above, a frivolous clam is dismissed for lack of jurisdiction where, for example, the
dlegations bear no relaion to a federd question where that is the dleged bads for jurisdiction. Onthe
other hand, a clam that is subgtantid enough to demondrate the existence of jurisdiction may ill be
subject to a 12(b)(6) dismissa where the dlegations, fully proven, would fal short of entitlement to
relief.

The difference between motions under 12(b)(1) and 12(b)(6) is often blurred. The kinds of
issues appropriate to each kind of motion are frequently confused by counsel and the courts.™

Whether there is a case or controversy as required by Article Il is a 12(b)(1) ground. The
case or controversy requirement is "designed to screen out cases seeking answers to abstract legd
questions® It indudes standing (“whether the plaintiff has ‘dleged such a persond stake in the
outcome' . . . asto warrant his invocation of federd jurisdiction”), ripeness ("whether the harm asserted
has matured sufficiently to warrant judicid intervention™), and mootness (“whether the occason for
judicid intervention persists’).**

If there is no case or controversy under Article I11, the caseis said to be nonjudticiable. There
are, however, other issues which relate to nonjudticiability. For example, amatter exclusvely committed
by the Condtitution to a coordinate branch of government is nonjusticiable® Hence, in Gilligan v.
Morgan® the type of training, weapons, and equipment of the Army Nationd Guard was a

*Johnsrud v. Carter, 620 F.2d 29, 32 (3d Cir. 1980), dting Montana Dakota Co. v. Public Serv. Co.,
341 U.S. 246, 249 (1951).

®Gulf Publishing Co. v. Webb, 679 F.2d 44 (5th Cir. 1982). Seeinfra§ 3.4.
®iSeeinfra § 3.4.
%2Seeinfra § 3.4c.

3413 U.S. 1 (1973).
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nonjugticiable issue. In that Stuation, there was a case or controversy, but the issue was nonjusticiable
because the issue involved a matter exclusvely committed to Congress and the Executive. Where a
case or controversy exigts, but an issue is otherwise nonjudticiable, then it is dismissed for failure to date
a dam under 12(b)(6) rather than lack of jurisdiction under 12(b)(1).** Baker v. Carr, the
regpportionment case in which the Supreme Court provided the definitive explanation of the politica

guestion doctrine, also provides the best explanation of the difference between 12(b)(1) and 12(b)(6) in
questions relating to judticiability:

BAKER V. CARR
369 U.S. 186 (1962)

Mr. Justice Brennan delivered the opinion of the Court.

This civil action was brought under 42 U.S.C. 88 1983 and 1988 to redress
the aleged deprivation of federd congtitutiond rights. The complaint, dleging thet . .
. "these plaintiffs and others smilarly Stuated, are denied . . . equa protection. . . by
virtue of the debasement of their votes," was dismissed by a three-judge court. . . .
The court held that it lacked jurisdiction of the subject matter and aso that no clam

*|d.; see Johnsrud v. Carter, 620 F.2d 29 (3d Cir. 1980). Johnsrud involved plaintiffs seeking an
injunction commanding the United States to post certain warnings after the Three Mile Idand radiation
accident. In holding that the Didtrict court should not have dismissed the action for lack of jurisdiction
because the politica question doctrine was involved, the Circuit court offered the following analysis on
the interplay between Rule 12(b)(1) and Rule 12(b)(6):

It may be as the Government assarts, that the aleged inaction here is not unlawful or
unreasonable.  That, however, is not properly a jurisdictional matter, but a
condderation that goes to the merits of the case. It requires a case-by-case
determination that must be made on the facts of the particular case.  Accordingly,
athough such matters may be gppropriate for resolution on a motion to dismiss for
falure to date a clam or a motion for summary judgment, both of which go to the
merits, it is not gopropriate for resolution on a Rule 12(b)(1) motion to dismiss for
subject matter jurisdiction (citations omitted).

Johnsrud, 620 F.2d at 31. See dso 5A Wright & Miller: Federa Practice & Procedure 8§ 1350 (Rule
12) (1989 ed.).
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was stated upon which relief could be granted. 179 F. Supp. 824. ... We hold
that the dismissal was error. . . .

The Digtrict Court's Opinion and
Order of Dismisa.

Because we dedl with this case on apped from an order of dismissa granted
on gppellees motions, precise identification of the issues presently confronting us
demands clear exposition of the grounds upon which the Digtrict Court rested in
dismissng the case. The dismissa order recited that the court sustained the
appdlegs grounds (1) that the Court lacks jurisdiction of the subject matter, and (2)
that the complaint failsto state a claim upon which rdlief can be granted. . . ."

In the setting of a case such as this, the recited grounds embrace two possible
reasons for dismissal:

Firg: That the facts and injury aleged, the legd bases invoked as cregting the
rights and duties relied upon, and the rdief sought, fail to come within that language
of Article Il of the Congtitution and of the jurisdictiond statutes which define those
matters concerning which United States Disgtrict Courts are empowered to act;

Second: That, dthough the matter is cognizable and facts are dleged which
edablish infringement of gppdlants rights as a result of date legidative action
departing from afederal congtitutiona standard, the court will not proceed because
the matter is consdered unsuited to judicid inquiry or adjustment.

We treat the firg ground of dismissd as "lack of jurisdiction of the subject
meatter." The second we consider to result in afalure to Sate a justiciable cause of
action. . . .

In light of the Didtrict Court's trestment of the case, we hold today only (a)
that the court possessed jurisdiction of the subject matter; (b) that ajudticiable cause
of action is stated upon which the gppd lants would be entitled to gppropriate relief;
and (¢) because appdlees raise the issue before this Court, that the appellants have
standing to chalenge the Tennessee apportionment statutes. . . .

Jurisdiction of the Subject Matter.

The Didrict Court was uncertain whether our cases withholding federd
judicid relief rested upon alack of federa jurisdiction or upon the inappropriateness
of the subject matter for judicid congderation-what we have desgnated
"nonjudiciability.” The digtinction between the two grounds is sgnificant. In the
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ingtance of nonjusticiability, condderation of the cause is not wholly and immediately
foreclosed; rather, the Court's inquiry necessarily proceeds to the point of deciding
whether the duty asserted can be judicidly identified and its breech judicidly
determined, and whether protection for the right asserted can be judicialy molded.
In the ingtance of lack of jurisdiction the cause ether does not "arise under” the
Federd Conditution, laws or treaties (or fal within one of the three enumerated
categories of Art. 3 8 2), or isnot a"case or controversy” within the meaning of that
section; or the cause is not one described by any jurisdictional statute.  Our
concluson . . . that this cause presents no nonjusticiable "politica question” settles
the only possible doubt that it is a case or controversy. Under present heading of
"Juridiction of the Subject Matter" we hold only that the matter set forth in the
complaint does arise under the Condtitution and iswithin 28 U.S.C. § 1343.

Nonjudticigbility is an issue that is raised with some frequency in litigation involving the United
States and the distinction between 12(b)(1) and 12(b)(6) in this area is helpful to kegp in mind.®
Another issue frequently raised in military litigation and related in some degree to nonjusticiability is
whether the courts should defer to the military on peculiarly military issues. These issues of
"nonreviewability" are aso raised under 12(0)(6).* Both nonjusticiability and nonreviewability will be
discussed again in greater detail in chapters 3 and 6.

Where exhaudtion of adminidrative remedies is part of a datutory remedy, it is dearly
jurisdictiond. An example is the Federd Tort Claims Act, which, pursuant to 28 U.S.C. § 2675,
requires the filing of an administrative daim prior to bringing sit®”  Similarly, satutes of limitation in
favor of the United States may aso be jurisdictional.®®

®See, eg., Powell v. McCormack, 395 U.S. 486 (1969); Johnsrud v. Carter, 620 F.2d 29, 31 (3d
Cir. 1980).

%See Mindes v. Seaman, 453 F.2d 197, 201-202 (5th Cir. 1971). Cf. Dillard v. Brown, 652 F.2d
316 (3d Cir. 1981) (disapproving Mindes tes for determining justiciability of dlams brought againgt
military).

%"See Lunsford v. United States, 570 F.2d 221, 224 (8th Cir. 1977); Blain v. United States, 552 F.2d
289. 291 (9th Cir. 1977); Molinari v. United States 515 F.2d 246, 249 (5th Cir. 1975); Best Bearings
footnote continued next page
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Exhaugtion that is not required as part of a datutory remedy may or may not be
jurisdictiond.®® Exhaustion has been cdled a "long settled rule of judiciad administration” by Justice
Brandeis.® This suggests that it is nonjurisdictiona and subject to a 12(b)(6) motion. Some courts
apparently take that view.” Yet, even post-Darby, there is some authority for a specid, military rule
requiring exhaustion.” I exhaustion is viewed as an dement of ripeness, then making it a 12(b)(1) issue
makes sense. If it is a matter of judicid economy, however, that result is questionable. Courts often

hedge the issue, dismissng for exhaugtion without stating whether it is for lack of jurisdiction or for

(..continued)
v. United States, 463 F.2d 1177, 1179 (7th Cir. 1972); Bialowas v. United States, 443 F.2d 1047 (3d
Cir. 1971); Jayson, Handling Federa Tort Clams § 135 (1984).

%®E.g., June v. Sec'y of Navy, 557 F. Supp. 144 (M.D. Pa. 1982) (construing 28 U.S.C. § 2401, 6
year gatute of limitations for commencing civil actions againg the United States).

®Bowen v. Massachuseits, 487 U.S. 879 (1988); Darby v. Cisneros, 509 U.S. 137 (1993) (holding
that, absent a Satutory or regulatory provison requiring exhaustion, a district court may not require
exhaudtion of adminigtrative remedies as ajurisdictiona prerequisite in suits brought under the APA).

Myersv. Bethlehem Shipbuilding Corp., 303 U.S. 41, 50 (1938).
"E.g., Montgomery v. Rumsfeld, 572 F.2d 250 (9th Cir. 1978).

?E .., Sead v. Dalton, 846 F. Supp. 889, 891 (S.D. Cal. 1994) (distinguishing Darby v. Cisneros and
holding thet review of military personned casesis a*unique context with specidized rules limiting judicid
review”). For conflicting historica trestment of the issue, see Linfors v. United States, 673 F.2d 332
(11th Cir. 1982); Hodges v. Calaway, 499 F.2d 417, 421, 423-24 (5th Cir. 1974) (holding that failure
to exhaust adminigrative remedies necessarily deprives court of jurisdiction); Champagne v.
Schlesinger, 506 F.2d 979, 982 (7th Cir. 1974) (holding that exhaustion doctrine goes not to
jurisdiction of trid court, but to its judicid discretion). See generdly Wright, Miller & Cooper, Federa
Practice and Procedure: Civil 8 1350 (1969 & Supp. 1983); Sherman, Judicid Review of Military
Determinations and the Exhaugtion of Remedies Requirement, 55 Va. L. Rev. 483 (1969); infrachapter
5.
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falure to state a claim, often categorizing exhaustion as an independent ground. Often these dismissds
are based on shotgun motions that alege 12(b)(1) and 12(b)(6) as grounds to dismiss.”

Two find issues that bear brief mention are sovereign immunity (discussed in chapter 4) and
officid immunity (discussed in chapter 9).  Although sovereign immunity has been cdled an affirmative
defense,™ it is dearly jurisdictiond.” Officid immunity, the mgjor defense of an individually-sued
Government employee, does not deprive the court of jurisdiction but does bar recovery againgt the
defendant. Because it is an affirmative defense, it should be raised in the answer and not in a motion to
dismiss. The viahility of the defense will be determined in a motion for judgment on the pleadings or for
summary judgment.”

Whether the motion is brought under 12(b)(1) or 12(b)(6), the alegations of the complaint are
assumed to be true for the purposes of the motion when it is first filed.”” An attack on the face of the
complaint thus favors the plaintiff:

When a federd court reviews the sufficiency of a complaint, before the
reception of any evidence ether by affidavit or admission, its task is necessarily a
limited one. The issue is not whether a plaintiff will ultimately prevall but whether the
clamant is entitled to offer evidence to support clams. . . .

"*See, eq., Bard v. Seamans, 507 F.2d 765, 767 n. 2 (10th Cir. 1974).
"Eg., Green v. James, 473 F.2d 660, 661 (9th Cir. 1973).

Eg., United States v. Testan, 424 U.S. 392, 399 (1976); Stanley v. Central Intelligence Agency, 639
F.2d 1146 (5th Cir. 1981).

"®See In re Jackson Lockdown/MCO Cases, 568 F. Supp. 869 (E.D. Mich. 1983). But cf. Swift v.
United States Border Patrol, 578 F. Supp. 35 (S.D. Tex. 1983), aff'd, 731 F.2d 886 (5th Cir. 1984)
(where affirmative defense is inadvertently pleaded by plaintiff in complaint, motion to dismiss under
Rule 12(b)(6) is appropriate).

"Warth v. Seldin, 422 U.S. 490 (1975).
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[1]n passing on a motion of lack of jurisdiction over the subject matter or for

falure to state a cause of action, the dlegation of the complaint should be construed

favorably to the plaintiff.”®

In a 12(b)(1) motion, the defendant can prove lack of jurisdiction by extrinsic evidence.”® In
this indance, the motion becomes a "spesking” motion. The evidence is not weighted factudly but
collected to see if the record supports subject matter jurisdiction.®® If extrindgc evidence isintroduced in
connection with a 12(b)(6) motion, the motion is converted to one for summary judgment under Rule
56, which isdiscussed in section 2.5 below.

Attempting to fashion a motion under either 12(b)(1) or 12(b)(6) has substantive importance.
Dismissd under 12(b)(1) is not with prgudice. Even if extrinsc evidence is introduced on the 12(b)(1)
moation, the disposition "is not on the merits and permits the plaintiff to pursue hisdaimin the same or in
another forum."®  On the other hand, dismissal under 12(b)(6) may be with prejudice. If extrinsic
evidence is introduced and the defendant wins the motion as one for summary judgment, then there has
been a find adjudication on the merits which diminates the posshbility of future sLit® Even if the

dismissad & ordered purdly for falure to state a clam without converson to summary judgment, some

8Scheuer v. Rhodes, 416 U.S. 232, 236 (1974).

Menchacav. Chryder Credit Corp., 613 F.2d 507 (5th Cir. 1980), reh'g denied, 622 F.2d 1043 (5th
Cir. 1980), cert. denied, 449 U.S. 953 (1980). But see Haase v. Sessions, 835 F.2d 902, 908 (D.C.
Cir. 1987) (where only the court could dlicit information outside the pleadings).

®Haase v. Sessions, 835 F.2d 902, 910 (D.C. Cir. 1987).

8Hitt v. City of Pasadena, 561 F.2d 606, 608 (5th Cir. 1977). But cf. Czeremchav. Machinists and
Aerospace Workers, 724 F.2d 1552, 1555 (11th Cir. 1984) (dthough dismissa of complaint
terminates right to amend, motion to amend complaint to cure jurisdictiond defect should be liberaly

granted).

8506 Stanley v. Centra Intelligence Agency, 639 F.2d 1146, 1156-1160 (5th Cir. 1981), cert. denied,
483 U.S. 1020 (1987) (reproduced in part at infra § 2.5).
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courts have held it to be a decison on the merits and gpplied res judicata to attemptsto bring asmilar
action.® It is, therefore, to the defendant's advantage  seek dismissal under 12(b)(6) rather than
12(b)(2).

Where there is no subject matter jurisdiction, the court has a mandatory duty to dismiss.
When determining whether there is subject matter jurisdiction, the court can assume that a cause of
adtion is stated.® I the court finds a lack of jurisdiction, then it cannot reach the merits. Thus, where
lack of jurisdiction is asserted along with a failure to state a claim, the court arguably is foreclosed from
deciding the 12(b)(6) ground if the 12(b)(1) ground is meritorious.®

The Seventh Circuit noted the importance of distinguishing between 12(b)(1) and 12(b)(6)
motions in a case brought by a veteran chdlenging the Veterans Adminigtration decison to reduce his
disability benefits

WINSLOW v. WALTERS
815 F.2d 1114 (7th Cir. 1987)

This case comes to us in an awkward procedural posture. The Veterans
Adminigration sought dismissa on two diginct grounds  that the district court
lacked subject matter jurisdiction and that the plaintiff had failed to state aclam on

8E ., Rhodes v. Jones, 351 F.2d 884 (8th Cir. 1965), cert. denied, 383 U.S. 919 (1965); Bartsch v.
Chamberlin Co., 266 F.2d 357 (6th Cir. 1959). Contra Chase v. Rieve, 90 F. Supp. 184, 187
(S.D.N.Y 1950).

Burksv. Lasker, 441 U.S. 471, 476 n. 5 (1979).

®Menchaca v. Chryder Credit Corp., 613 F.2d 507, 513 (5th Cir. 1980), reh'g denied, 622 F.2d
1043 (5th Cir. 1980), cert. denied, 449 U.S. 953 (1980); Booth v. United States, 990 F.2d 617 (Fed.
Cir. 1993). But see Wheder v. Hurdman, 825 F.2d 257, 259-60 (10th Cir. 1987), cert. denied, 484
U.S. 986 (1987) (if the jurisdictional question is intertwined with the merits of the case, it should be
resolved under 12(b)(6) and converted thereafter to a motion for summary judgment where extraneous
evidence is introduced).
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which relief could be granted. However, the VA combined both grounds in a Rule
56(b) motion for summary judgment. Thiswas incorrect.

A paty may move to dismiss for falure to state a cdam under either Rule

12(b)(6) or, where the movant asks the court to consder materials outsde the
pleadings, under Rule 56. However, a paty may move to dismiss for lack of
subject matter jurisdiction only under Rule 12(b)(1). There is good reason for
requiring parties to plead these motions differently. A ruling that a party hasfailed to
date a dlam on which relief may be granted is a decison on the merits with full res
judicata effect. A party may therefore seek summary judgment, which is on the
merits, on this issue. In contradt, a ruling granting a motion to dismiss for lack of
subject matter jurisdiction is not on the meits; its res judicata effect is limited to the
question of jurisdiction. See Badwin v. lowa State Traveling Men's Association,
283 U.S. 522, 51 S.Ct. 517, 75 L.Ed. 1244 (1931). Seeking summary judgment
on a jurisdictiond issue, therefore, is the equivdent of asking a court to hold that
because it has no jurisdiction the plaintiff has log on the merits This is a
nonsequitur.  See generdly Exchange Nationa Bank v. Touche Ross, 544 F.2d
1126, 1330-31 (2d Cir. 1976) (discussing the relationship among Rules 12(b)(6),
and 56).

In this case, summary judgment was incorrectly granted againgt the plaintiff on

the issue of whether the court had jurisdiction. The error was compounded by the
granting of summary judgment on the remainder of the VA's mation, including the
question of whether Window had stated a claim on which relief could be granted,
even though the court gpparently did not consider thisissue.

The VA should have moved for dismissd for want of jurisdiction under

12(b)(1) and, in the dternative, for falure to state a clam under 12(b)(6). See
Fed.R.Civ.P. 12(g) (consolidation of defensesin amotion). The district court would
then have firg consdered whether it had jurisdiction. Had the court found that it had
jurisdiction, it would then have consdered the VA's motion asserting that the plaintiff
hed failed to Sate aclam. If the court found that Window had not stated aclaim, it
could have granted summary judgment. For the purposes of our review, we will

treat the VA's motion asiif it had been properly pleaded and assess the two grounds
for dismisd.

b.

Rule 12(b)(2), (4), (5): Persona Jurisdiction and Insufficiency of Process and Service.
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Each of these grounds dedl in some way with persond jurisdiction. Anayss begins with Rule

4 which provides for the form and manner of service of process.

Process conssts of the summons and complaint. If the process does not contain dl that is
required under Rule 4(a) (such as who the plaintiff and defendant are, what the full title of the action is,
etc.), then the process is improper and a motion under 12(b)(4) for improper process is arguably
proper. However, 12(b)(4) motions are rare and disfavored. Courts are willing to overlook minor
defects®™ A motion under 12(b)(5) for failure to make effective service is likely to be more successful.
If there is a defect in process or insufficiency of service, courts will generdly alow amendment under
Rule 4(a) and new service unless there has been "materid prejudice to any subgtantid rights of the
complaining defendant."®”’

A mation for insufficiency of service is goproprite where sarvice is not executed in
accordance with Rule 4(i). Rule 4(i) provides that service on the United States is accomplished by (1)
delivering or mailing, by registered or certified mail, a copy of the summons and complaint to the U.S.
attorney and (2) mailing, by registered or certified mail, a copy of the summons and complaint to the
Attorney Generd. Serving the Attorney Generd but failing to serve the U.S. atorney (or vice-versa) is
a ground for dismissa for lack of persond jurisdiction.®® Where an officer (in his officid capacity) or
agency is sued, the defendant is served by registered or certified mail and the United States is served as
though it were aparty. Under 28 U.S.C. § 1391(e), service upon an officer or agency may be made by

®Eq., Roe v. Borup, 500 F. Supp. 127 (E.D. Wis. 1980); Smith v. Boyer, 442 F. Supp. 62
(W.D.N.Y. 1977); VegaMatta v. Alvarez, 440 F. Supp. 246 (D.P.R. 1977), &f'd, 577 F.2d 722 (1st
Cir. 1978).

8"Hawkins v. Department of Mental Hedlth, 89 F.R.D. 127 (W.D. Mich. 1981).

®E (., George v. United States Dep't of Labor, 788 F.2d 1115 (5th Cir. 1986) (failure to serve
Attorney Generd). But cf. Jordan v. United States, 694 F.2d 833 (D.C. Cir. 1982) (failure to serve
U.S. atorney not ground for dismissd where U.S. Marshd's Service erroneoudy failed to ddiver
processto U.S. Attorney).
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mail nationwide. Nationwide mail sarvice on officds sued individudly is not permitted under §
1391(e).* Sarvice proceeds as it would againgt any individua defendant.*

Paragraph 1-7b(2), Army Regulation 27-40, says that commanders and other Army officias
will not prevent or evade service of process in legd actions brought againgt the United States or
themsdves concerning their officid duties. To avoid interference with duties, a commander or other
officiad may designate a representative to accept service in his stead.” Paragraph 1-7b(3)(a), AR
27-40, dlows ingdlation commanders to impose reasonable redtrictions upon persons who enter their

ingtalations to serve process.
Rule 4(e) permits service on individua defendants in the United States in one of three ways.
1. inany way permitted by the law of the state where the court is located;*
2. by ddivery within the gate to the defendant personaly, to a person of suitable

age and discretion at the defendant's home, or to an agent authorized to receive process for the

defendant; or

¥stafford v. Briggs, 444 U.S. 527, 535-36 (1980); Micklus v. Carlson, 632 F.2d 227, 240-41 (3d
Cir. 1980).

OSafford, 444 U.S. at 535-36; Micklus, 632 F.2d at 240-41; see dso Navy, Marshall & Gordon v.
United States Inter. Dev. Coop. Agency, 557 F. Supp. 484, 489-90 (D.D.C. 1983). Cf. Lawrencev.
Acree, 79 F.R.D. 669, 670-71 (D.D.C. 1978) (holding that when suit is premised on actions unrelated
to defendant’ s duties as federd officer, United States need not be served).

%See, eg., DOD Directive 5530.1, Service of Process in the Department of Defense (Aug. 22, 1983)
(codified in 32 C.F.R. 88 257.1-5 (1995)) (delegating authority to accept service on behdf of the
service secretaries and the Secretary of Defense).

2Service on defendants outside the district in which the court is located must be authorized by the State
long arm statute. Omni Capital Inter. v. Rudolf Wolff & Co., 484 U.S. 97, 108 (1987).
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3. by any way authorized by federa law (e.g., 15 U.S.C. 88 7v(a) (1987)).

Other provisons in Rule 4, not very reevant here, deal with service on infants, incompetents,
business organizations, states and municipdities, and service based on in-rem jurisdiction. Service is
made by a nonparty who is 18 or older. Generdly, U.S. marshas will make service for private parties

only when ordered to do so by a court.

The 1993 amendment to the Federal Rules of Civil Procedure added a waiver-of-service
provison a Rule 4(d). This new provision provides that a plaintiff may notify a defendant in writing,
dispatched through first class mail or other reigble means, of the commencement of the action and
request that the defendant waive service of a simmons. The plaintiff must use text prescribed in an
officid form promulgated pursuant to Rule 84 for this purpose. The defendant has a reasonable time, at
least 30 days from the date the request is sent, to return the waiver. The defendant who waives service
of process in this manner does not waive objections to venue or persond jurisdiction, and then has 60
days from the date the request was sent to serve an answer. The defendant who fails to comply with a
request for waiver may be liable for subsequently incurred codts of service. Entry of a default judgment

should not be a proper remedy for a defendant's failure to waive service.®®

The walver-of-service procedures in Rule 4(d) do not apply to the United States, federa
agencies, or federa officids (in their officia capacities) as defendants™

The waiver-of-service provision added by the Act is separate from the independent authority

to make service in accordance with date law. If aplaintiff attempts a Rule 4(d) waiver of service and it

®Armceo, Inc. v. Penrod- Stauffer Bldg Sys., Inc., 733 F.2d 1087, 1089 (4th Cir. 1984).

%Fed. R. Civ. P. 4(d)(2).
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is refused, case law indicates that service under a Sate statute is no longer permissible. The litigant must
use the federally prescribed personal service®

When a plaintiff does not use the federd methods, state procedures for in-state service and
any long-arm datute of the state can be employed to obtain persond jurisdiction. Both the manner of
service specified in the sate statute and its substantive provisions describing minimum contacts between
the defendant and the state are incorporated. 1f the minimum contacts provided for by the Satute are so
tenuous as to deny due process,® then a motion to dismiss for lack of persond jurisdiction under
12(b)(2) is appropriate. It is essentidly this Stuation aone which judtifies amotion under 12(b)(2) snce
amogt any other objection will go to the manner of service rather than the power to exercise

jurisdiction.

To contest gpplication of a long-arm satute successfully, the defendant must show insufficient
minima contacts and that the exercise of jurisdiction would violate "far play.'®” Where service is based
on a federa datute, due process is satisfied so long as the defendant has minimum contacts with the
United States.®®

While Rule 4 controls service of the complaint, Rule 5 provides that other pleadings beyond

the complaint, such as motions and other papers, are served on the attorneysin the case. Serviceon a

®Southern Pride, Inc. v. Turbo Tek Enterprises, Inc., 117 F.R.D. 566, 571 (M.D.N.D. 1987); cf.
Federa Deposit Ins. v. Mt. Vernon Ranch, Inc., 118 F.R.D. 496, 500 (W.D. Mo. 1988).

%See International Shoe Co. v. Washington, 326 U.S. 310 (1945); World--Wide Volkswagen Corp.
v. Woodson, 444 U.S. 286 (1980).

"See Insurance Corp. of Ireland v. Compagnie des Bauxites de Guinee, 456 U.S. 694, 702 (1982)
(discussed infra § 2.6).

®FTC v. Jm Walter Corp., 651 F.2d 251, 256 (5th Cir. 1981); see also Clement v. Pehar, 575 F.
Supp. 436 (N.D. Ga. 1983).
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paty is not dlowed. The reason behind Rule 5 is that service on the atorney will speed the
proceedings dong.

C. Rule 12(b)(3): Venue.

Where there is improper venue, the court has the option of dismissing the action under
12(b)(3) or transferring it to any place where it could have been brought in accordance with 28 U.S.C.
§ 1404(a). The generd venue provisions are applied without difficulty in most cases

28 U.S.C. § 1391, whose provison concerning nationwide service on Government personnel
was discussed above, is the generd venue statute for actions againgt the United States, its agencies, and
officers. It providesthat suit in such cases may be brought where:

1.  any defendant resides,

2.  thecauseof action arose,

3. any red property involved in the action is located, or

4.  theplantiff resdes (if no property isinvolved).

Specid venue rules are provided by 28 U.S.C. § 1402 for actions in district court for under
$10,000 or based on the Federal Tort Claims Act. The former can only be brought by an individua
plantiff where he resdes. The latter is brought where the plaintiff resdes or where the act or omisson

complained of occurred.

Both § 1391 and § 1402 provide additiona venue provisons for tax and property cases.
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Under 28 U.S.C. § 1391, actions againgt private persons, such as Government personnel
sued individually, whether based on diversity or federal question, may be brought where al defendants

resde or where the clam arose, or, exclusvely in diversty cases, where dl plaintiffs reside.

d. Rule 12(b)(7): Indispensable Parties.

A motion to dismiss for want of an indispensable party is tied to Rule 19 which identifies a
party as "needed for just adjudication” where (1) in his absence complete rdief to the parties is not
possible, or (2) he clams an interest whose protection will be impaired or impeded by his absence, or
(3) he clams an interest and his absence will cause the parties to incur greater obligations. Use of
12(b)(7) by the Government is very infrequent. The following case in the standards of conduct area
demondtrates that no party other than the United States is generdly necessary to obtain complete relief
where governmentd action is concerned. It dso illustrates the gpplicability of some of the issues
previoudy discussed in this section.

DUPLANTIER v. UNITED STATES
606 F.2d 654 (5th Cir. 1979), cert. denied, 449 U.S. 1079 (1981)

AINSWORTH, Circuit Judge:

At issue in this dass action brought by federd judges is the complex legd
question of whether an act of Congress--the Ethics in Government Act of 1978--
insofar as its provisions require federd judges annudly to file persond financid
datements available for public ingpection, is violaive of the Conditution of the
United States. . . . [W]e conclude that the Act is not uncondgtitutional.

The Ethicsin Government Act of 1978 was enacted to "preserve and promote
the accountability and integrity of public officids. .. ." Title 1l isthat part of the Act
specidly applicable to the federa judiciary and requires judges to file annualy with
the Judicid Ethics Committee a persond financid report. . . . In the origind
complaint plaintiffs named as sole defendant the United States of America. . . .

On May 24, plaintiffs amended their complaint to name as defendants, in
addition to the United States, Griffin B. Bell, individudly and in his officid capacity of
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Attorney Generd of the United States; Judge Edward Allen Tamm, individudly and
in his officid capacity as the charman of the Judicid Ethics Committee, and the
Judicid Ethics Committee. . . .

On June 4, the digtrict court issued its memorandum opinion denying plaintiffs
motion for a preliminary injunction. The court held that athough it had subject
matter jurisdiction of the case under 28 U.S.C. § 1331(a), it lacked in personam
jurisdiction of the Judicia Ethics Committee, Judge Tamm, its chairman, and the
clerks of court; therefore, adjudication on the merits as to these parties was
precluded. Section 1391(e), which provides for nationwide service of process in
"[a avil action in which a defendant is an officer or employee of the United States or
any agency thereof” and which was relied upon by plaintiff to establish persond
jurisdiction over Judge Tanm and the Committee, was held to gpply only to the
executive branch of government. . .. The court found that it had both subject matter
and in personam jurisdiction over the defendants United States of America and
Griffin B. Bell. However, the court held that the provisons of the Act "relegate the
responsibilities of the United States, and more specificaly, the Attorney Generd, to
a secondary datus,” and that any relief it could grant plaintiffs againg the Attorney
Generd and the United States would therefore be "premature and incomplete.”
Accordingly, the digtrict court refused to pass upon the merits of the case or the
conditutiondity of the Act. . ..

[T]he district court was correct in concluding that it lacked persond
jurisdiction over Judge Tamm and the Judicid Ethics Committee. . . . The court
erred, however, when it held that it could not pass upon the merits of the plantiffs
moation for a preliminary injunction and decide the condtitutiona question presented.

Judge Tamm and the Judicid Ethics Committee are not indispensable parties
requiring dismissal of this suit under Rule 19, Fed.R.Civ.P. See Endlish v. Seaboard
Coadt Line R.R. Co., 465 F.2d 43 (5th Cir. 1972); Haas v. Jefferson Nationa
Bank of Miami Beach 442 F.2d 394 (5th Cir. 1971). A judgment rendered in the
absence of Judge Tamm and the Committee will not be prgudicia to ther interests,
and this court can render adequate relief to the parties beforeit.

The government argues that a judgment againg the United States and the
Attorney Generd will be inadequate as the Attorney Genera plays a secondary role
in the enforcement of the Act snce he merdly brings suit for civil pendties agang
judges who fal to comply with the Act. The Judicid Ethics Committee and its
charman, Judge Tamm, the government argues, are charged with the primary
respongbilities of developing the reporting forms, collecting the reports and
disclosing them to the public.
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The government's argument runs into difficulty when the question is not the
enforcement but the condtitutiondlity of the Act. A single Act of Congress creates
the duties of the Attorney Generd, the Judicia Ethics Committee, and Judge Tamm.

The Act is not divisble--it cannot be condtitutional for one of these parties to
enforce the Act's financid reporting provisons if another cannot, and vice versa
This court may properly consder the condtitutiondity of the roles assgned to the
Attorney Generd and the United States by the Act, and ether vaidate or invaidate
the Act. Therefore, since plaintiffs seek aruling as to the condtitutionality of the Act,
and the United States and the Attorney Generd, parties charged with respongbilities
under the Act, are before the court, the court can render adequate relief.

Rule 12(b)(7) might arise in an action for mandamus filed under 28 U.S.C. § 1361. However,
it seems likely that a court would, like the court in DuPlantier, avoid the issue on the ground that the

United States can till accord complete relief.

2.5 Judgment on the Pleadings and Summary Judgment.

a Rule 12(c): Judgment on the Pleadings.

Rule 12(c) permits a motion for judgment on the pleadings to be filed after the pleadings are
closed. Where a party fails to file amotion to dismiss under Rule 12(b) and instead answers, he may
rase any defenses he preserved in his answer by a motion for judgment on the pleadings. A motion to
dismiss, filed after answering, will be trested as amotion for judgment on the pleadings™

By definition, judgment must be on the pleadings nothing outsde the pleadings can be

condgdered. If outsde matters are introduced, the court may treste the motion as one for summary

®Eq., Aldabe v. Aldabe, 616 F.2d 1089, 1093 (9th Cir. 1980); Beckham v. Grand Affair of N.C.,
Inc., 671 F. Supp. 415, 420 (W.D.N.C. 1987); United States v. City of Philadelphia, 482 F. Supp.
1274 (E.D. Pa. 1979), af'd, 644 F.2d 187 (3d Cir. 1980).

2-33



judgment--just as a 12(b)(6) motion is converted when extringc evidence is offered to show falure to
dae aclam. Courtswill treat a motion to dismiss as a motion for summary judgment when the motion
to dismiss is filed before an answer. Courts have the option of reecting extringc evidence if the

pleadings themsalves demongtrate that there is no issue of materia fact.'®

Judgment on the pleadings will be granted on the same grounds as summary judgmert; the
court must find that there is no materia issue of fact and that the movant is entitled to judgment as a
matter of law. Again, the unique nature of judgment on the pleadings requires that the movant show that
there is no materid factud issue to be resolved, based only on the pleadings themsalves.

Judgment on the pleadings serves at least two purposes. Firg, it can be used to raise one of
the 12(b) defenses not raised before answer. In this respect, it is little more than a procedural device.
Second, it can be used to obtain judgment on the merits in the rare case where the parties pleadings
agree on al the facts necessary for adjudication. In this way, judgment on the merits can be obtained
eadly and early in the proceedings.

b. Rule 56: Summary Judgment.

Pursuant to Rule 56(8), the defendant may move for summary judgment a any time!™
However, a scheduling order entered pursuant to Rule 16 may limit the time for filing such motions. The
defendant therefore has the option of declining to answer and may file a motion for summary judgment
ingead. The defendant can aso answer and then file his motion.

1%sage Inter., Ltd. v. Cadillac Gage Co., 556 F. Supp. 381 (E.D. Mich. 1982).

0lFed, R. Civ. P. 56(b).
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The plantiff can aso move for summary judgment, the only qudification being that the maotion
cannot be filed until 20 days after the beginning of the action. If the defendant moves for summary
judgment fird, the plaintiff cannot file a cross motion until a least 20 days after the defendant's motion.

Either party is entitled to summary judgment if there is no genuine issue as to any materid fact
and the moving party is entitled to a judgment as amatter of law.'%* The burden to show the absence of
amaterid fact is on the moving party.™® Summary judgment is similar to a judgment on the pleadings,
the only difference being that evidence outside the pleadings can be introduced in the motion for
summary judgment. This evidence can be in the form of dedlarations'® affidavits, interrogatory
responses, or virtudly any other form of document. The declarations or affidavits must, of course, be
based upon persond knowledge, mugt set forth admissible evidentiary facts, and must affirmatively
show that the declarant is competent to testify to those facts.'®

Rule 56 does not define materid fact. The Supreme Court has defined it as a fact which
"might affect the outcome of the suit.*® It is fairly dear thet it refers to facts that are materid to the
specific issues framed by the motion rather than those framed by the complaint as a whole!® The
pleadings may raise saverd issues, but if the motion would resolve the case based on only one, then a

dispute as to the facts of other issues unrdated to the grounds for this motion isirrdlevarnt.

192A nderson v. Liberty Lobby, Inc., 477 U.S. 242, 247 (1986).
1%Adickesv. SH. Kress & Co., 398 U.S. 144, 157 (1970).
10%See 28 U.S.C. § 1746 (1994).

%Fed. R. Civ. P. 56(€); Sitts v. United States, 811 F.2d 736 (2d Cir. 1987); McNear v. Coughlin,
643 F. Supp. 566 (W.D.N.Y. 1986).

1%Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986).

107| d
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Narez v. Wilson provides an example of how the summary judgment rule operates.

NAREZ v. WILSON
591 F.2d 459 (8th Cir. 1979)

STEPHENSON, Circuit Judge.

Fantiff-gppdlant Michad C. Narez gppeds from the trid court's grant of
summary judgment to the defendant--appellees, United States Marine Corps.
Inasmuch as the record reveds yet to be resolved issues of materid fact, we reverse
and remand to the trid court for proceedings not inconsistent with this opinion.

In stating the facts relevant to the apped, we will adhere to the standards
established for summary judgment:

Where severd possble inferences can be dravn from the facts
contained in the affidavits, atached exhibits, pleadings, depostions,
answers to interrogatories, and admissons on file, "[ojn summary
judgment the inferences to be drawn from the underlying facts contained
in such materias must be viewed in the light most favorable to the party
opposing the motion.

City Nat'l Bank v. Vanderboom, 422 F.2d 221, 223 (8th Cir.), cert. denied, 399
U.S. 905 (1970), quoting from United States v. Diebold, Inc., 369 U.S. 654, 655
(1962).

Narez enlisted in the Reserve Marine Corps on April 18, 1971, for a period
of ax years. When he enlised, he 9gned an enligment contract by which he
acknowledged his obligation to attend weekend drills and annua active duty summer
camp . ... Asapart of this agreement, Narez dso assumed the responsbility of
informing the military of his current address.

From the time of his enligment untii March 1975, Narez presumably
satisfactorily fulfilled his military obligetions.  In the weekend drill of March 1975,
however, the commanding officer of Narez company, Captain Dudash, designated
Narez as an "unsatisfactory” participant in each drill. The gpparent reason for the
unsatisfactory designation was that Narez' wig, athough alegedly in compliance with
Corps dandards, did not conform to Dudash's grooming standards. The
unsatisfactory rating continued even after Narez had twice cut the wig (between the
Saturday morning and Saturday afternoon drills and prior to the Sunday morning
drill) in an attempt to conform to Dudash's expectations. . . .
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Narez appeared at the next regularly scheduled drill in April 1975; at that time
Dudash dlegedly told Narez that unless he got rid of the wig and cut his natura hair,
Dudash would "activate’ hm to involuntary active duty. Narez's record shows that
Narez did not gppear for the next seven months of drills, nor did he appear for his
required two weeks of active duty in July. In December 1975, Narez findly
regppeared at drill. . . .

Narez appeared for the January 1976 drills, wearing a new wig which he
contends conformed with Marine Corps standards. Dudash again marked Narez as
an "unsatisfactory™ participant on the basis that--according to Narez--the wig did not
meet "Dudash’'s standards.” At tha time, Narez decided not to attend any future
drills, and he was not present for the February, March and April 1976 drills.

During the next few months, severd letters were written by Marine officids
and sent to Narez explaining what action the Corps was going to take against him.
All but one of these letters faled to reach Narez, however, and the Corps maintains
Narez was the cause of this failure inasmuch as he had not kept the Marines advised
of hismost current address. . . .

[O]n April 28, 1976, the Corps sent to Narez a notice of its intent to
recommend that Narez be ordered to involuntary active duty . . . on June 4, 1976,
sent to Narez a notice of intent to recommend that he be administratively reduced to
the rank of private; and on September 8, 1976, sent to Narez a second letter of
intent to recommend that he be recommended for involuntary active duty. None of
these |etters ever reached Narez, and they were returned, marked "Unclaimed” or
"Moved".

On November 1, 1976, Narez' order of assgnment to involuntary active duty,
effective November 30, was issued. . . . On November 12, 1976, the Corps
located Narez at his place of employment and informed him of the order. Narez
said he wished to contest the order. . .. On November 29, Narez's orders to report
were personaly delivered to him at his place of work, and on November 30, Narez
failed to report as ordered.

Narez raises three primary issues on gpped. The only one necessary for usto
discuss here is his contention that the pleadings, affidavits and depositions of the
parties raise a genuine issue of materid fact as to whether Narez was ordered to
involuntary active duty, directly or indirectly, as a result of his wearing a regulation
wig to weekend drills.
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In asummary judgment Stuation, the court may consider admissons and facts
conclusively established but dl reasonable doubts touching the existence of a genuine
Issue as to materid fact must be resolved againgt the movart.

* * %

"A summary judgment upon motion therefor by a defendant in
an action should never be entered except where the defendant is entitled
to its dlowance beyond al doubt. To warant its entry the facts
conceded by the plaintiff, or demonstrated beyond reasonable question
to exig, should show the right of the defendant to a judgment with such
clarity as to leave no room for controversy, and they should show
affirmatively that the plaintiff would not be entitled to recover under any
discernible circumgtance. . . . A summay judgment is a extreme
remedy, and, under the rule, should be awarded only when the truth is
quite clear. . . . And al reasonable doubts touching the existence of a
genuine issue as to a materia fact must be resolved againg the party
moving for summary judgment.”

United States v. Farmers Mut. Ins,, 288 F.2d 560, 562 (8th Cir. 1961), quoting
from Traylor v. Black, Sivdls & Bryson, Inc., 189 F.2d 213, 216 (8th Cir. 1951). .

If, by reasonable inference from the facts, it could be concluded that by action
of the Corps Narez was denied his condtitutionally protected right to govern his
persona gppearance, directly or indirectly in violaion of our decison in Miller v.
Ackerman, supra, then the Corps, as the moving party, has faled to sudtain its
burden, and the order of summary judgment must be reversed.

Thisissueisamaterid onein that it goes to the heart of Narez' pleading; and a
review of the record dso discloses that there are sufficient facts that give rise to the
inference that Narez suggests. (1) Narez' claim that he was marked unsatisfactory
because of his wig, when Narez contends his wig conformed to Corps
requirements, (2) the dlegations that Dudash told Narez to get rid of his wig or
Narez would be activated; (3) the Corps change of recommendation from discharge
(of which thereis areview of an adminidrative board) to involuntary active duty (for
which review by an adminidtrative board does not exist); (4) the fact that Narez
clams he at least twice requested MAST, but did not receive it; and (5) the delay in
the order to activate Narez (Narez was absent from drills in May, June, July,
August, September, October and November, 1975, and yet the Corps notification
to Narez of discharge or involuntary active duty did not come about until after the
further dispute Narez had with Dudash over Narez' wig in January 1976). We do
not list these factors as a comment upon the strength or weakness of Narez' case;
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we only point to these facts to illugtrate that a reasonable inference can be drawn
from these facts favorably for Narez.

Thus, for the reason that a genuine issue asto amaterid fact exigsin this case,
we hold that this case is not an appropriate one for summary judgment. The
purpose of summary judgment “is not to cut litigants off from ther right of trid . . . if
they redly have evidence which they will offer on atrid[;] it is to carefully test this
out, in advance of trid by inquiring and determining whether such evidence exigs™
Whitaker v. Coleman, 115 F.2d 305, 307 (5th Cir. 1940).

That summary judgment cannot be granted if there is an issue as to a materid fact implies that
there can be no contest asto the facts. Thisisnot correct. In the typica case, the complaint makes an
dlegation of fact that the defendant wishesto contest. The defendant moves for summary judgment and
files a declaration, controverting the facts aleged in the complaint. It would appear a this point that
there is an issue of fact. Once the defendant challenges the plaintiff's factud alegations with competent
evidence to the contrary, however, the defendant is ordinarily entitled to judgment if the plaintiff fails to
challenge the defendant's evidence with evidence of his own.'*®

Even when the movant's extrinsc evidence is unchalenged, the court must construe the motion
in the most favorable light for the non-moving party.’® Usudly, however, the fact that his evidence is
unchalenged will result in judgment for the defendant. To adequately counter the defendant's motionin
these circumstances, the plaintiff must come forward with evidence equd in qudity to the defendant's.
Condlusory assertions of fact or generdized dlegations are insufficient. ™

1%E g., Boulies v. Ricketts, 518 F. Supp. 687. 690 (D. Colo. 1981) (uncontradicted prison officias
affidavits controverting prisoners complaint entitled them to judgment).

1%E g., Fitzke v. Shappell, 468 F.2d 1072, 1077-78 (6th Cir. 1972).

HOE g, Ceotex Corp. v. Catrett, 477 U.S. 317 (1986); Rivanna Trawlers Unlimited v. Thompson
Trawlers, 840 F.2d 236, 240 (4th Cir. 1988); Walter v. Fiorenzo, 840 F.2d 427, 434 (7th Cir. 1988);
St. Amant v. Benoit, 806 F.2d 1294 (5th Cir. 1987); Smith v. Mack Trucks, Inc., 505 F.2d 1248 (Sth
Cir. 1974); Lovable Co. v. Honeywel, Inc., 431 F.2d 668 (5th Cir. 1970).
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Where the defendant has introduced evidence on a motion for immary judgment and the
plantiff is unable to rebut it, the court may ether find in favor of the defense, which is the more frequent
result, or permit discovery to dlow the party opposing the motion to obtain sufficient facts to counter
it The result may depend on the nature of the parties. Pro se plaintiffs, for example, are given
greater latitude. In such cases, the court will ensure that the plaintiffs cdaims have had "far and

meaningful consideration.'**?

Courts are reluctant to grant summary judgment where there is a question of motive or intent,
where facts necessary to resolution are in the movant's hands, or where different inferences can be
drawn from undisputed facts™* Even where the affidavits on which amotion for summary judgment are
based remain unopposed, summary judgment may be denied:

When a moving party's affidavit raises subjective questions such as motive, intent or
conscience, there may have to be a trial even where the non-moving party fals to
present counter-affidavits Snce cross-examination is the best means of testing the
credibility of thistype of evidence.™

The Supreme Court has endorsed summary judgment as a means of digposing of cases in which
immunity israised in conditutiond tort actions:

H1See Habib v. Raytheon Co., 616 F.2d 1204, 1210 (D.C. Cir. 1980).
"2\ adyun v. Thompson, 657 F.2d 868, 876-77 (7th Cir. 1981).

13gherman Oaks Medical Arts Center Ltd. v. Carpenter's Local Union 1936, 680 F.2d 594, 596-98
(9th Cir. 1982).

Hwilliams v. Burns, 540 F. Supp. 1243, 1248 (D. Colo. 1982). See dso Viav. City of Richmond,
543 F. Supp. 382 (E.D. Va. 1982).
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“[D]amages suits fagaing public officiag] concerning conditutiond violations need

not proceed to trid, but can be terminated on a properly supported motion for

summary judgment based on the defense of immunity. . . . In responding to such a

motion, plaintiffs may not play dog in the manger and firm goplication of the Federd

Rules of Civil Procedure will ensure that federd officids are not harassed by

frivolous lawsuits*

Complete or partid summary judgment can be given. Summary judgment is ajudgment on the
merits and can be gppeded (dthough denid of amotion for summary judgment generaly cannot absent
consent of the court). Because summary judgment is on the merits, some confusion is caused when the
ground asserted as the bads for judgment is one which does not normdly go to the merits, such as
jurisdiction. Rule 12(h)(3) provides that whenever jurisdiction gppears to be lacking, the action should
be dismissed. Whether "judgment” is given or a dismissd is ordered is important because the former

forecloses a new auit while the latter does not. Stanley v. Centrd Intdlligence Agency, a Federa Tort

ClamsAct case involving Army LSD testing, demongrates how the Fifth Circuit views thisissue.

STANLEY v. CENTRAL INTELLIGENCE AGENCY
639 F.2d 1146 (5th Cir. 1981), cert. denied, 483 U.S. 1020 (1987)

TUTTLE, Circuit Judge:

Appdlant James B. Stanley agppeds from the didtrict court's granting of
summary judgment in favor of defendant. Appellant brought suit againg the United
States under the Federal Tort Clams Act . . . to recover for injuries sustained
dlegedly as a result of defendant's negligent administretion of a chemica warfare
experimentation program in which Stanley was a paticipant.  The didrict court
found that Stanley's injuries arose out of activity incident to military service and held,
therefore, that the claim was barred by the Feres doctrine. . . .

We find that the triad court correctly gpplied Feres and held the United States
immune to al of Stanley's daims under the Federd Tort Clams Act, snce dl of his
injuries arose while he was engaged in activity incident to his military service.

" Harlow v. Fitzgerald, 457 U.S. 800, 808 (1982), quoting Butz v. Economou, 438 U.S. 478, 508
(1978).
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However, we reverse the granting of summary judgment, as we find that, once
having found the Feres doctrine gpplicable, the digtrict court should have dismissed
the case for lack of subject matter jurisdiction.

I. FACTS

In February, 1958, appdlant was a Master Sergeant . . . Stationed with his
wife and children a Fort Knox, Kentucky. Responding to a posted notice,
appellant volunteered O . . . [go to] Edgewood Arsend. . . . There, during the
course of clinica testing, he was given Lysergic Acid Diethylamide . . . without his
knowledge.

Appelant clams that the defendants were negligent . . . in their adminigtration
of LSD to human subjects, their failure to obtain his informed consent to participate
in the experiment, and their falure to debrief and monitor him &fter the test.
Appelant clams that he suffered, as a result of this negligence, severe physica and
mental injuries which caused him continuad problems in the peformance of his
military duties and ultimately disrupted his marriage.

1. APPLICABILITY OF FERES

In Feres v. United States, 340 U.S. 135 (1950), the Supreme Court
congdered the clams of three servicemen for recovery under the Federd Tort
Clams Act for injuries sustained while they were on active duty. . .. The Court held
that "the Government is not liable under the Federd Tort Claims Act for injuries to
servicemen where the injuries arise out of or are in the course of activity incident to
sarvice" 340U.S. at 146. . . . Despite the apparent harshness of the application of
Feres to the facts before us, we are compdled to conclude that the triad court
correctly applied Feres and held the United States immune to Stanley's quiit. . . .

IV. GRANTING OF SUMMARY JUDGMENT

Appelant contends that even if the trid court was correct in finding that Feres
gpplied to the facts of this case, the court erred in disposing of the case by way of
summary judgment rather than dismissa for lack of subject matter jurisdiction. This
contention is based on the notion that if Feres applies, a digtrict court lacks subject
matter jurisdiction because the Feres doctrine isajudiciadly created exception to the
waiver of sovereign immunity contained in the Federa Tort Claims Act and when the
government has not consented to suit, the court has no subject matter jurisdiction to
hear the claim. Appellant argues that once a court has determined that Feres applies,
the court lacks subject matter jurisdiction, and, therefore, has no power to render a
judgment on the merits of the case. Thus, he contends that the trid court in this case
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had no power to grant summary judgment, which acts as afind adjudication on the
merits, but should have dismissed the case without prgjudice. . . . See generaly 6
Moore's Federal Practice, para. 56.03, para. 56.26.

Appdlant points dso to cases holding that summary judgment is an extreme
remedy which is proper only if the damant is not entitled to recovery under any
circumstances. . . . He contends that he has a separate theory of recovery based on
the Congtitution and 28 U.S.C. § 1331. See Davis v. Passman, 442 U.S. 228
(1979); Bivensv. Sx Unknown Named Agents of the Federd Bureau of Narcotics,
403 U.S. 388 (1971). Appedlant, therefore, asks this Court to reverse the granting
of summary judgment and to remand with directions that the clam be dismissed for
lack of subject matter jurisdiction and that the plaintiff be alowed to anend "to
correct adefective dlegation of jurisdiction,” 28 U.S.C. § 1653. . . .

Courts have uniformly held that where conduct complained of falls within one
of the statutory exceptions to the FTCA, the digtrict court is without jurisdiction of
the subject matter thereof. . . . We conclude that when a case under the Tort
Clams Act fals within the bounds of Feres, ajudicialy created exception to the Act,
the Court likewise has no jurisdiction to hear the case.

A federd didtrict court is under amandatory duty to dismiss asuit over which
it has no jurisdiction. . . . When a court must dismiss a case for lack of jurisdiction,
the court should not adjudicate the merits of theclam. . . . Since the granting of the
summary judgment is a digoogition on the merits of the case, a motion for summary
judgment is not the appropriate procedure for raisng the defense of lack of subject
matter jurisdiction. See generdly 10 Wright & Miller, Federal Practice and
Procedure, § 2713, p. 402 et seq. Therefore, Since a defense based on the Feres
doctrineis premised on the notion that there is no jurisdiction to hear the clam as the
United States has not waived sovereign immunity for that kind of suit, such defenses
should be raised by a motion to dismiss for lack of subject matter jurisdiction rather
than by a motion for summary judgment. . . . Accordingly, we conclude that the
court below erred in granting summary judgment in favor of the United States and
should have dismissed the case for lack of subject matter jurisdiction.

The government's arguments to the contrary are not persuasive. Appdlees
correctly state the rule that a district court must treat a 12(b)(6) motion for failure to
date a dam as a motion for summary judgment where the trid court consders
matters outsde the pleadings.... However, a 12(b)(1) motion for lack of
jurisdiction over the subject matter is not so converted. . .. A dismissd for falureto
date a clam is a digoostion on the merits. Since gppdlant's dlegations should not
have survived the 12(b)(1) jurisdictional attack of Feres, the court had no
jurisdiction to dispose of the case on the merits by reaching the 12(b)(6) motion of
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dismiss for fallureto Sateaclam. . .. Therefore, the fact that the trial court in this
case conddered matters outside the pleadings fails to render his action in treating the
Feres issue on amotion for summary judgment proper. . . .

The government dso relies on severd cases where the court affirmed the
granting of summary judgment since subject matter jurisdiction was found lacking.
See, eg., Sherwood Medica Indust. v. Deknotel, 512 F.2d 724 (8th Cir. 1975);
McDanid v. Travelers Ins. Co., 494 F.2d 1189 (5th Cir. 1974) (per curiam).
These cases, however, are not binding authority for the government's assertion that
we should affirm the granting of summary judgment in this case. In the Sherwood
case, the Eighth Circuit affirmed the granting of summary judgment because the court
found there was no "actud controversy” as is required for a suit under the
Declaratory Judgment Act. Summary judgment there was gppropriate as the
Declaratory Judgment Act does not of itsdf create jurisdiction so the court must
have had another basis of jurisdiction in order to have reached te question of
whether rdlief was available under the Declaratory Judgment Act. The McDanid
case was a it brought within the admiraty jurisdiction of this Court. There, we
affirmed per curiam the granting of summary judgment because the plaintiff hed faled
in his attempt to alege that a maritime contract existed or that defendants had
breached it. The question of whether the tria court should have dismissed the case
for lack of jurisdiction rather than granting summary judgment was not raised.

There are cases where courts have disposed of the Feres issue by way of
summary judgments. . . . However, we have found no case which addresses the
precise issue before this Court, or provides any reasoned explanaion for why
summary judgment can be an gppropriate dispogtion of a case in which Feres
gpplies. . . . There are numerous cases where the courts have granted motions to
dismiss based on the Feres doctrine. . . . Moreover, in Stencd Aero Engineering
Corp. v. United States, 431 U.S. 666 (1977), the Supreme Court found that the
digtrict court had properly dismissed the plaintiff's FTCA clams for lack of subject
matter jurisdiction because Feres applied.

We conclude, therefore, that the only correct disposition of a case based on
Feresisdigmissa for lack of subject matter jurisdiction. . . .

While we approve the determination of the trid court that the plaintiff could
not prevail on his complaint, we reverse the order granting summary judgment and
remand for the congderation of the trial court of any amendment which the appellant
may offer, seeking to cure the jurisdictional defect.




Summary judgment is frequently sought and often given in government litigation. In military
casss, litigation often arises from adminidrative proceedings in which there is a record that the court is
asked to review for subgtantid evidence or arbitrariness. Because there is no factud dispute, summary
judgment is an appropriate vehicle. Determination of some uniquely government issues such as officid
immunity or the reviewability of military decisons are particularly wel suited for summary judgmernt.
Condtitutiond litigation, a mgor part of government practice, is dso a candidate for summary judgment
because the facts are often not in dispute or the parties are willing to stipulate a set of factsto get at the

major Sues.

When summary judgment is denied & the beginning of a case because the facts are disputed,
the parties may go into discovery after which motions for summary judgment are frequently renewed.

2.6 Discovery.

a Scope of Discovery.

Rules 26-37 govern discovery. Rule 26(a)(5) provides for the following discovery devices.

Lo

depositions (Rules 27, 28, 30-32),

2. interrogatories (Rule 33),

3. production of documents or things (Rule 34),

4.  ingpection or examination of persons or land or other property (Rules 34, 35), and

5. requestsfor admissons (Rule 36).
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Generdly, severd discovery tools can be used in any sequence and the parties can discover

one another Smultaneoudy.™®

The scope of discovery, contained in Rule 26(b)(1), is broad:

Parties may obtain discovery regarding any matter, not privileged, which is rlevant
to the subject matter involved in the pending action, whether it relates to the clam or
defense of the party seeking discovery or to the claim or defense of any other party,
including the existence, description, nature, custody, condition and location of any
books, documents, or other tangible things and the identity and location of persons
having knowledge of any discoverable matter. The information sought need not be
admissble at the trid if the information sought appears reasonably caculated to lead
to the discovery of admissible evidence.

The two principd criteria of Rule 26(b)(1) that result in broad discovery are (1) that the matter
be "relevant to the subject matter" of the action, and (2) that the information need not be admissble if it
is reasonably caculated to lead to admissible evidence.

The party seeking discovery has the burden of demonstrating relevancy.™’ The standard for
rdevancy, however, is broader than that at triad.™® Discoverable matter need only be rdevant to the
subject matter of the case and not to the specific legal issues or theories asserted in the pleadings.™*

Hered, R. Civ. P. 26(d).
"United States v. IBM, 66 F.R.D. 215, 218 (S.D.N.Y. 1974).

8K err v. United States Dist. Court for the N. Dist. of Cal., 511 F.2d 192 (Sth Cir. 1975), &ff'd, 426
U.S. 394 (1976).

19 ., Duplan Corp v. Deering Milliken, Inc. 397 F. Supp. 1146, 1187 (D.S.C. 1974).
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One narrow exception to the broad scope of discovery may be in actions based upon an
adminigrative record. In these cases, discovery may be limited to that necessary to determine if thereis

acomplete record.*”

In 1980, the Supreme Court declined a recommendation to change the rulesto limit discovery
to facts rdevant to the pleadings. Two years previoudy in Oppenheimer Fund, Inc. v. Sanders™ the

Court stated:

[Dliscovery is not limited to issues raised by the pleadings for discovery itsdf is
designed to hep define and clarify the issues. . . Nor is discovery limited to the
merits of a case for avariety of fact oriented issues may arise during litigetion thet are
not related to the merits*#

As Oppenheimer suggests, discovery helps to define the pleadings. The breadth of the
discovery rules can only be understood fully when the linkage between the concept of notice pleading
and discovery is appreciated:

The relaionship between the policy of pleading and that of discovery isobvious. The
very purpose of permitting pleadings based upon good faith speculation must be to
permit plaintiffs to employ the discovery provisons to determine whether a vdid
cae in fact exigs. If plaintiff had the resources and ability to ascertain dl the facts
without resort to the formal discovery process, there would be no need, of course,
to permit any but the most pecific dlegations. Conversdly, it would not matter that
generd pleadings sufficed if discovery could neverthdess be curtaled, thus
preventing or hindering plaintiffs from ascertaining if, and on what facts, vdid dams
exid.

120Eyxon Corp. v. Department of Energy, 91 F.R.D. 26, 34 (N.D. Tex. 1981).
121437 U.S. 340 (1978).

12214, at 351.
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From a theoretical point of view, the current practice of adlowing generd
pleading and extensive discovery cannot serioudy be chalenged. There seemsto be
little reason why litigants should be prevented from establishing legitimate cdlams in
actions in which the admissible facts are to be found only in the files and minds of
opposing paties. Similarly, the Supreme Court should not give into charges of
abuse by lawyers who, rather transparently, are merely acting as lobbyigts for their
particular clientdle. The practicad problems, however, are not S0 easly treated.
There are cases in which extensve discovery results in costs well out of proportion
to the dispute. Nevertheless, lawyers push on with their inquiries---not so much to
build their fees, as is sometimes suggested, but to ensure that after the case is
completed the lawyers will not be subjected to mdpractice clams following the
sudden appearance of favorable, hitherto undiscovered documents or testimony.
The fact that some clients can afford such extensve discovery does not ater the fact
that it often wastes both time and money.

The inherent difficulty with proposds to limit the scope of discovery, however,
IS that they gpply to every case, including those in which discovery will cover a
broad base but will not necessarily be extensve and costly, those in which codtly,
time-consuming discovery is judtifiable, and those in which limits should legitimatdy
be imposed.*?

Critics of libera discovery practice argue thet the periodic changes to the discovery rules have
been insufficient to cure percaived abusesinherent in the sysslem. The relatively limited scope of changes
in 1980 led to this dissent from the adoption of the 1980 amendments by Justice Powdll, joined by
Justices Stewart and Rehnquist:

[T]he most recent report of the ABA Section of Litigation makes clear that the
"serious and widespread abuse of discovery” will remain largely uncontrolled. There
are wide differences of opinion within the professon as to the need for reform. The
bench and the bar are familiar with the existing Rules, and it often is said that the bar
has a vested interest in maintaining the status quo. | imply no criticism of the bar or
the Standing Committee [of the U.S. Judiciad Conference which reported the
changes] when | suggest that the present recommendations reflect a compromise as
well as the difficulty of framing satisfactory discovery Rules. . . . The Court's

123). Friedenthd, A Divided Supreme Court Adopts Discovery Amendments to the Federd Rules of
Civil Procedure, 69 Cdlif. L. Rev. 806, 816-17 (1981).
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adoption of these inadequate changes could postpone effective reform for another
decade.

When the Federa Rules first appeared in 1938, the discovery provisons
properly were viewed as a condructive improvement. But experience under the
discovery Rules demondtrates that "not infrequently [they have been] exploited to the
disadvantage of justice”” Herbert v. Lando, 441 U.S. 153, 179 (1979) (POWELL,
J., concurring). Properly limited and controlled discovery is necessary in most avil
litigation. The present Rules, however, invite discovery of such scope and duration
that district judges often cannot keep the practice within reasonable bounds. Evenin
a relaively ample case, discovery through depodtions, interrogetories, and
demands for documents may take weeks. In complex litigation, discovery can
continue for years. One must doubt whether empirica evidence would demondirate
that untrammeled discovery actudly contributes to the just resolution of disputes. If
there is disagreement abouit that, there is none whatever about the effect of discovery
practices upon the average citizen's ability to afford lega remedies.

Deay and excessve expense now characterize a large percentage of dl civil
litigation. The problems aise in Sgnificant part, as every judge and litigator knows,
from abuse of the discovery procedures avallable under the Rules. Indeed, the
Nationd Conference on the Causes of Popular Disstisfaction with the
Adminigration of Justice, led by THE CHIEF JUSTICE, identified "abuse in the use
of discovery [as] a mgor concern” within our legal system. Lawyers devote an
enormous number of "chargegble hours' to the practice of discovery. We may
assume that discovery usudly is conducted in good faith. Yet dl too often,
discovery practices enable the party with greater financia resources to prevail by
exhausting the resources of a weaker opponent. The mere threat of delay or
unbearable expense denies justice to many actuad or prospective litigants. Persons
or businesses of comparatively limited means sttle unjust clams and relinquish just
clams smply because they cannot afford to litigate. Litigation costs have become
intolerable, and they cast a lengthening shadow over the basic fairness of our legd
system. . ..

The amendments to Rules 26, 33, 34 and 37 recommended by the Judicia
Conference should be rgected, and the Conference should be directed to initiate a
thorough re-examination of the discovery Rules that have become so centrd to the
conduct of modern civil litigation.**

124 A mendments to the Federal Rules of Civil Procedure, reported in 85 F.R.D. 521 (1990) (Powell, J.,
Dissenting).
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Advocates of liberal discovery contend that the system favors, rather than disadvantages, the
small litigant and that narrowing the scope of discovery would favor the large corporate defendant.™®
On the other hand, the exising discovery rules often disfavor the Government while permitting the
plaintiff tremendous latitude. In litigation chalenging military decisons and programs, discovery is often
a one-way street because the Government is in possession of most of the discoverable facts. Limitless
discovery demands tax limited military resources, especidly snce "the presumption is that the

1126

responding party must bear the expense of complying with discovery requests.

b. Judicid Management of Discovery.

Although the rules give the parties some latitude, the court's power to manage discovery,
dready drong, is increasing. Under the 1993 amendments to the Federa Rules of Civil Procedure,
unless otherwise Stipulated or directed by order or local rule, certain information must now be disclosed
without waiting for a discovery request.®” This preliminary disclosure must indude:

1.  identification of witnesses and the subjects of which they are knowledgesble;

2. acopy of dl relevant documents or a description of these and dl tangible things rdevant
to "disputed facts aleged with particularity in the pleadings';

3. acomputation of damages and nonprivileged factua materid related to the nature and
extent of injuries suffered; and

122E 0., W.H. Erickson, The Pound Conference Recommendations. A Blueprint for the Justice System
in the Twenty First Century, reported in 76 F.R.D. 277, 288 (1977).

1260ppenheimer Fund, Inc. v. Sanders, 437 U.S. 340, 358 (1978).

2’Fed. R. Civ. P. 26(a)(1).
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4.  acopy of any insurance agreement under which an insurance business may be liable to

satisfy and potentia judgment.

These disclosures must be made within 10 days after the discovery planning meeting mandated
by Rule 26(f). Additiondly the new Rules now impose a continuing duty to supplement or correct
disclosures made under Rule 26(8)(1) or in response to requests for discovery. The 1993 amendment
to the Federal Rules of Civil Procedure provided for a mandatory discovery planning mesting.*® This
meeting should be held & least 14 days prior to the Rule 16(b) scheduling conference. Parties must
meet to discuss the nature and basis of their dlaims and defenses, the possibilities of settlement, and the
mandatory disclosures required under Rule 26(a)(1). The parties must submit to the court, within 10
days after the meeting, awritten report outlining a discovery plan.

The power to limit discovery or to set discovery schedules is potent.  Acceeration of
discovery™® or cutting off discovery where the court believes that the parties have had sufficient time*®
can have dramatic impact on a party’s ability to defend.

Moreover, discovery orders are not generally reviewable by mandamus or other means™* A
party chdlenging a court's discovery decison has a heavy burden. "Matters of docket control and

conduct of discovery are committed to the sound discretion of the district court.'™®* A district court's

1%8Fed. R. Civ. P. 26(F).
129E q., Transamerica Computer Co. v. IBM, 573 F.2d 646 (Sth Cir. 1978).
13F ., In re Knight, 614 F.2d 1162 (8th Cir. 1980), cert. denied, 449 U.S. 823 (1980).

1B arclaysamerican Corp. v. Kane, 746 F.2d 653, 654 (10th Cir. 1984); Cleveland v. Krupansky,
619 F.2d 572, 575 (6th Cir. 1980), cert. denied, 449 U.S. 834 (1980).

321 re Fine Paper Antitrust Litigation, 685 F.2d 810, 817 (3d Cir. 1982), cert. denied, 459 U.S.
1156 (1983).
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decisions regarding case management will be reversed only on "the clearest showing that the procedures
have resulted in actua and substantia prejudice to the complaining litigant.** The challenging party has
"to demondrate that the court's action made it impossible to obtain crucid evidence, and implicit in such

ashowing is proof that more diligent discovery was impossible.**

An undesirable but neverthdess available gpped route is by inviting a contempt judgment for

refusng compliance with a discovery order. In Marrese v. American Academy of Orthopaedic

Surgeons, ™ an antitrust defendant obtained review of an order to turn over membership lists after being
held in contempt for disobeying the order. In reviewing the contempt judgment and order, the court
explained the competing interests at stake in deciding whether or not to permit discovery appeds:

Such an order may impose heavy and irrevocable cogs on a party; yet to make
discovery orders appealable as of right would lead to unacceptable delays in federa
litigation. Confining the right to get gppellate review of discovery orders to cases
where the party against whom the order was directed cared enough to incur a
sanction for contempt is a crude but servicesble method of identifying the most
burdensome discovery orders. . . .**°

Although some authority suggests that the Government can apped when it is a nonparty and must daim
agovernmenta privilege, this position is not uniformly acoepted.®”

1336 Lilly & Co. v. Generix Drug Sales, Inc., 460 F.2d 1096, 1105 (5th Cir. 1972), cited inid. at 817.

3d. But cf. Howze v. Jones & Laughlin Steel Corp., 750 F.2d 1208, 1212-13 (3d Cir. 1984)
(district court order limiting period of discovery to 60 days deemed an abuse of discretion).

135706 F.2d 1488 (7th Cir. 1983).
13| d. at 1493.

137E g., Newton v. NBC, Inc., 726 F.2d 591, 593 (9th Cir. 1984).
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The 1983 Supreme Court amendments to the rules increase the court's power to control
discovery, especidly in cases where parties overuse discovery. The amendment to Rule 26(b) alows
discovery to be limited by the court if:

1. itisunreasonably duplicative or cumulative,

2. itisobtainable from amore convenient, less burdensome, or less expensive source,

3.  there has dready been ample opportunity in the action to seek the information, or

4.  discovery would be unduly burdensome or expensive.

This adds a new dimengion to Rule 26(c) which previoudy alowed reief only from discovery
that would cause annoyance, embarrassment, oppression, or undue burden or expense. The changeto
Rule 26(b) aso sets standards for determining whether discovery is burdensome or expensive, requiring
the balancing of the needs of the case, the amount in controversy, the resources of the parties, and the
importance of the issues a stake. An additiond tool to police discovery is Rule 26(g) which permits
sanctions againg attorneys or parties who sign discovery requests that do not comply with the rules.
The 1983 change offers substantial opportunities for government litigants to limit plaintiffs discovery by

seeking protective orders when the circumstances described in Rule 26 arise.

C. Protective Orders, Orders to Compel, Sanctions.

A protective order may preclude, limit, or modify the discovery sought.’*® Moreover,
protective aders may apply not only to parties but to others with a connection to the suit, such as a

3¥red. R. Civ. P. 26(C).
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party's expert witness’®* Protective orders are disfavored. Consequently, the party seeking the
protective order bears a substantial burden of showing entitlement.**® Under the amended Rule 26(c),
the moving party must now certify that it has conferred or atempted to confer with other parties to
resolve any dispute without court action.

In government litigation, undue burden or expense is the most frequent ground used to support
amotion for a protective order. Once the party seeking discovery shows the rdevance of the materid
sought, however, the costly or time consuming nature of the request becomes irrdevant.** When
forced to respond to a burdensome or costly request, a party may move in the aternative for an order

conditioning discovery on the requesting party's payment of the costs*

143

Although a party seeking discovery is in a favored podtion generdly, Herbert v. Lando

suggests that there should be a limit to the indulgence paid to the discovering parties. There, Lieutenant
Colond Anthony Herbert sued CBS for dander based on a film account of his charges about Vietnam
atrocities. Herbert attempted to compel answers to deposition questions which one o the defendants
refused to answer on first amendment grounds. The digtrict court issued a protective order precluding

the questions. The Court upheld the protective order, stating:

1¥E ., Quinter v. Volkswagen of America, 676 F.2d 969, 972 (3d Cir., 1982).
0 iblen v. Retail Credit Co., 76 F.R.D. 402, 404 (E.D. Wash. 1977).

K ozlowski v. Sears, Roebuck & Co., 73 F.R.D. 73, 76 (D. Mass. 1976). Cf. Issac v. Shdll Qil
Co., 83 F.RD. 428, 432 (E.D. Mich. 1979) (“Where a plaintiff has shown not even reasonable
grounds to support his dlegations of liability, and where the discovery costs faced by the defendant are
substantid, justice requires that a protective order be granted.”)..

1420Oppenheimer Fund, Inc. v. Sanders, 437 U.S. 340, 358 (1978).

193441 U.S. 153 (1979).



The Court has more than once declared that the deposition--discovery rules are to
be accorded a broad and libera treatment to effect their purpose of adequately
informing the litigants in civil trids. Schlagenhauf v. Holder, 379 U.S. 104 (1964)
114-115. Hickman v. Taylor, 329 U.S. 495, 501, 507 (1947). But the discovery
provisons, like dl of the Federd Rules of Civil Procedure, are subject to the
injunction of Rule 1 that they "be condtrued to secure the just, speedy, and
inexpensive determination of every action.” (Emphass added). To this end, the
requirement of Rule 26(b)(1) that the materid sought in discovery be "relevant”
should be firmly applied, and the digtrict courts should not neglect their power to
redtrict discovery where "justice requires [protection for] a party or person from
annoyance, embarrassment, oppression, or undue burden or expense . . ." Rule
26(c). With this authority a hand, judges should not hesitate to exercise appropriate
control over the discovery process.'*

Typicaly, government agencies are reluctant to part with their records. When forced to do so
in discovery, agencies often desire to limit access to discovered materias to opposing counsd. While
access of opposing parties, as opposed to counsd, can be controlled, it cannot easily be blocked. ™
Generd public access to discovered materid can be barred, but only if it is essentid to shield a party

from substantiad and serious harm.**® A protective order issued in these circumstances must be

narrowly drawn and there can be no aternative means of protecting the public interest.

Orders to compd discovery, which follow a showing of entitlement to the information denied
the requesting party, are supported by an array of sanctionsin Rule 37 including:

1.  anorder establishing as fact the matters which were sought in discovery,

9. at 177.
*Doev. Digtrict of Columbia, 697 F.2d 1115 (D.C. Cir. 1983).

%81 re Halkin, 598 F.2d 176 (D.C. Cir. 1979); see dso In re Korean Air Lines Disaster, 597 F.
Supp. 621 (D.D.C. 1984); Inre Agent Orange Product Liability Litigation, 100 F.R.D. 735 (E.D.N.Y.
1983) (protective ordersissued againgt release of documents to news media).
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2. an order precluding introduction of matters by the nonresponding party or refusing to
alow him to support or oppose claims or defenses,

3. anorder driking al or part of pleadings,

4.  aday of further proceedings,

5. digmisd,

6.  judgmert of default, and/or

7.  payment of reasonable expenses including attorney's fees.

While Rule 37 permits the court to impose the full panoply of sanctions, including dismisd, for
a party's failure to gppear for his own deposition, or for his failure to answer interrogatories or requests
for production, in practice sanctions are generaly not imposed until an order compelling compliance
with discovery requests has been made and disobeyed.*”” The amended Rule 37 now incdudes the
requirement that the moving party have conferred or attempted to confer with the person against whom
relief is sought. This rule aso applies to sanctions imposed on a nonparty under Rule 45,14

One problem for corporate and government attorneys responding to discovery is tha they

must rely on others within their respective bureaucracies for information and support. When afailure to
comply with a discovery order is "due to inability and not to bad fath, or any fault of" a party, sanctions

“But see Alsup v. International Union of Bricklayers and Allied Craftsmen of Toledo, Ohio, Locd
Union No. 3, 679 F. Supp. 716, 721 (N.D. Ohio 1987) (court may impose sanctions prior to order
compelling compliance whereinitid discovery request is clear).

18E ., Pennwalt Corp. v. Durand-Wayland, Inc., 708 F.2d 492, 494-95 (9th Cir. 1983).
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are not appropriate.®® In Potlatch Corp. v. United States,™ the Government failed to provide an
expert gppraisal by a court-ordered discovery deadline. The court refused to alow introduction of the
gopraisal or the testimony of the expert. On gpped, the impostion of the sanction was reversed. The
court of gppeals held that intragovernmenta delays in getting Department of Justice gpprova to hire the
expert should have been considered by the court: "The facts of bureaucratic delay and red tape, which,
while certainly not to be encouraged, cannot be ignored.'**

There are, however, limits to courts willingness to excuse bureaucratic barriers:

BRADLEY v. USS.
866 F.2d 120 (5th Cir. 1989)

Before KING, WILLIAMS, and SMITH, Circuit Judges.
PER CURIAM:

Haintiffs Dirk and Cynthia Bradley apped from a take-nothing judgment
entered after abench tria on their clam under the Federa Tort Claims Act (FTCA),
28 U.S.C. 88 1346(b) and 2671 et seq., againg the United States for medica
malpractice. We conclude that the government purposefully disregarded--indeed,
had a policy of disregarding--its duties under the Federdl Rules of Civil Procedure,
the digtrict court's own locad rules, and the court's pretrid order seasonably to
identify for the Bradleys the expert witnesses whose testimony it intended to present
a trid. For that reason, we vacate and remand.

“societe Internationale Pour Participations Industrielles e Commerciaes, SA. v. Rogers, 357 U.S.
197, 212 (1958).

10679 F.2d 153 (9th Cir. 1982).

Bld. at 156.
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The Bradleys, after complying with the natice provisons of the FTCA by filing
an adminigrative clam on March 29, 1981, filed the ingtant suit on March 5, 1984,
aleging that the government's doctors negligently scheduled and performed Brad's
ddivery by cesarean section. On July 17, 1984, the Bradleys served upon the
government interrogatories which requested, inter dia, that the government identify
"each expert witness whose opinion the Defendant intends to present at []trid,” and
al of the articles, journals, books, or other sources which the government or its
experts intended to assert as authoritative.

The government responded to the interrogatories on September 18, 1984. In
answer to the Bradleys request that it identify its expert witnesses, the government
dated: "The Defendant has not sdected an expert a this time” Similarly, in
response to the Bradleys request that it identify dl authoritative secondary sources
which it intended to use at trid, the government, after identifying a sandard medica
treatise on obgtetrics, J. Pritchard & P. MacDondd, Williams Obgetrics (1976),
stated that, because it "has not selected an expert at this time [] it has therefore not
yet sdected any aticles, journas or other publications as authoritative”” These
answers were never subsequently atered or amended.

On January 17, 1985, the court ordered that, in accordance with loca rules,
the parties were 10 prepare and present to the court a pretriad order by June 10,
1985, and that the case be set for trid on June 24, 1985. The parties submitted a
pretrid order to the court on June 10, 1985, in which the government, having been
ordered to lig al of the expert witnesses it intended to cdl at trid, again faled to
Identify any expert witnesses.

Although both parties appeared before the court on June 24, 1985, and
announced their readiness to go to trid, the trid was postponed and rescheduled for
March 24, 1986, with a joint pretrial order due on March 14, 1986. Neither party
amended the joint pretrid order previoudy submitted to the court, and no new
pretrid order was filed; on March 17, 1986, the trial was postponed a second time
until July 21, 1986. Findly, on May 22, 1986, the trial was postponed a third time
until February 2, 1987, with ajoint pretrial order due January 16, 1987.

At no time during these various postponements did ether party seek to amend
the pretrid order submitted on June 10, 1985, and no new pretria order was filed
prior to the February 2, 1987, trid date. On January 23, 1987, however, the
government moved to designate two expert witnesses--a Dr. Alvin Brekken and a
Dr. William R. Berndl--out of time. The Bradleys, while filing papers opposing the
government's motion, quickly deposed the two witnesses.
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On Monday, February 2, 1987, both parties appeared, ready for tria.
Although they stated that under the circumstances they did not want the tria to be
postponed yet a fourth time, the Bradleys continued to oppose the government's
motion. Noting that the Bradleys aready had deposed the two witnesses, however,
the court granted the government's motion and alowed Brekken and Bernell to
tedtify.

After the trid, the court rendered judgment for the United States. In its
findings of fact and conclusons of law, the court concluded that the Bradleys had
faled to prove both that the Air Force doctors were negligent in scheduling Brad's
ddivery and that the doctors actions were the proximate cause of his handicaps.
The Bradleys apped, contending (1) that the court erred by granting the
government's motion to designate the two expert witnesses and alowing them to
testify, and (2) that the court's factua findings are clearly erroneous.

Under Fed.R.Civ.P. 26(e)(1), a paty has a duty seasonably to
supplement [its] response [to a request for discovery] with respect to
any question directly addressed to . . . the identity of each person
expected to be cdled as an expert witness a trid, the subject matter on
which the person is expected to tedtify, and the substance of the
person's testimony.

Even the government itsdf admits thet, a least as to Berndl, it breached this rule;
moreover, there is little question that the government failed to comply with both the
locdl rules of the digtrict in which the case was tried and the court's pretria order,
both of which required it to designate its expert witnesses within a certain period.

The breach having been established, the only question remaining is that of
remedy. While the government moved to designate the two expert witnesses out of
time, the Bradleys moved to exclude the witnesses under rules 16(f) and 26(e)(1).
On the firg day of trid, the court, after discussng the factua circumstances
underlying the mations with counsd, ruled from the bench that the two experts would
be dlowed to tetify. It isthis ruling which the Bradleys contest.

Regardiess of whether we trest the court's ruling as an amendment of the
pretrid order under rule 16(€) or arefusa to impose sanctions upon the government
for violaing rule 26(e)(2), it is gpparent that we must review the court's ruling under
the "abuse of discretion” standard. The tria court's discretion, however, is to be
guided by the consderation of four factors. (1) the importance of the witnesss
testimony; (2) the prgudice to the opposing party of alowing the witness to tedtify;
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(3) the possihbility of curing such prgudice by granting a continuance; and (4) the
explanation, if any, for the party’s falure to identify the witness. See Murphy, 639
F.2d a 235. Based upon our andysis of these factors, we conclude that thisis one
of those rare cases in which we are compelled to hold that thetria court abused its
discretion by dlowing Brekken and Bernell to testify.

According to the government, its failure to notify the Bradleys of its expert
witnesses in accordance with the federa and loca rules and the court's pretrid order
was the result of budgetary congraints and bureaucratic policy. As the Assgtant
United States Attorney trying the case explained ordly to the digtrict court, and to
this court in writing, each United States Attorney's Office is provided with litigetion
funds, which can be used, inter dia, to hire consultants to assist in the preparation of
a cae In this case, both Brekken and Berndl were hired as consultants, with
Brekken delivering a written report to the government in June 1984--well before the
government responded to the Bradleys interrogatories--and Berndl ddivering a
written report in June 1985, before the origind pretrial order was failed in the digtrict
court.

Funds for the payment of expert witnesses, however, are maintained centraly
at the Department of Justice. Once an Assigtant United States Attorney who wishes
to use an expert a triad obtains permisson from the Department of Justice, funds for
the payment of that witness are restricted in the expert witness account, and are no
longer available for use by any other Assistant United States Attorney, even though
the trid for which the expert is desgnated may not occur for some time. Assstant
United States Attorneys therefore are encouraged not to "tie up” those funds until
reasonably sure that the case in which the expert will testify is going to trid in the
immediate future.

This policy of ddaying the designation of expert witnesses, the government
dates, was particularly important during the time in which this case was pending.
Because of severe budgetary problems, United States Attorneys offices were
ingtructed to forego a number of expense-generating activities, at the same time,
digtrict judges were ingtructed thet, for a period of time, they could not proceed with
any jury trids because funds were not available.

Thus, the government dtates, it did not supplement its responses to the
Bradleys interrogatories or designate Brekken and Berndl in the origind pretria
order because it was Justice Department policy not to do so until trid was imminent.

It does contend that it nonetheless informaly naotified the Bradleys in June 1985 of
its intention to use Brekken as an expert witness, see supra; it offers no explanation,
however, for itsfalure to inform them of itsintention to use Berndll.
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Even if we receve the government's explanation a face vaue, we smply
cannot accept "bureaucratic necessty™ as an excuse for purposefully disregarding the
rules by which al parties must operate when gppearing before federal district courts.

All parties are expected to conform their conduct to these rules, or face sanctions
for their failure to do so; this is even more true for the federa government, a party
that regularly appears before the federa courts, knows the mles by which they
operate, and is even at times a Specid beneficiary of those rules. Although we are
sengtive to the conditions under which the various United States Attorneys offices
operate, these conditions do not and cannot justify policies that are predicated upon
adisregard of the power of federd courts and the rights of opposing parties, both of
which are embodied in the federd rules, thelocd rules, and court orders.

By dlowing Brekken and Berndl to tedify, the didrict court left the
government's breach of its duties unsanctioned; moreover, its slence in the face of
the government's conduct can be interpreted as an imprimatur. Indeed, the letter
submitted by the United States Attorney to this court suggests that the government
has nterpreted the digtrict court's slence as precisdly that, insofar as the letter
indicates that the same palicies are dill in effect.

We will not dlow that imprimatur to exist any longer. We hold that, under the
circumgtances of this case, the didtrict court abused its discretion by adlowing the
government to desgnate Brekken and Berndl out of time and to offer ther
tesimony. Moreover, we are hopeful that this decision will serve as a cadys for
appropriate changes in the above-described policies, to the extent that such policies
gtill deter adherence to the gpplicable rules.

V.

Having determined that the didtrict court erred in dlowing the government to
present the testimony of Brekken and Bernell, we must now decide how the case
should proceed.

[W]e think it best to put the parties into the poasition in which they would have
been had the government complied with the rules and seasonably notified the
Bradleys of its intention to cal Brekken and Berndll. To do so, we first remand the
case to the digtrict court for a new trid on dl issues, a which the government may
present the testimony of Brekken and Bernell. Before the new trid is begun, of
course, the didtrict court should consder any further gppropriate discovery and
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should alow the parties to prepare the presentation of their cases in light of the two
experts expected testimony.

Second, on remand the district court, pursuant to its inherent power to enforce
itsown rules, . . . should impose sanctions upon the government for the breach of its
duties under the rules. In its discretion, the court may condder, for example,
requiring the government to compensate the Bradleys and their counsd for their
expenses atributable to the government's conduct. Sanctions are necessary not just
to compensate the Bradleys, but to ensure that the government's conduct does not
go unpunished, as it would if the case were remanded merdly for a new trid. See
Perkinson v. Gilbert/ Robinson, Inc., 821 F.2d 686, 689-90 (D.C. Cir. 1987)
(affirming the imposition of monetary sanctions for violaion of rule 26(€)(2)).

We thus VACATE the judgment of the digrict court and REMAND for
further proceedings consistent with this opinion. [footnotes omitted]

Where a discovery order could have been obeyed, attorneys should be aware that sanctions
can be imposed  against them personaly as well as againgt the dient.™™® In Litton Systems, Inc. v.

American Telephone and Telegraph ™ relevant notes were found in the desk of in-house counsd, and

defendant in the antitrust case moved to dismiss. Noting that it is difficult to "vist upon the client the Sns
of counsd, absent the client's knowledge, condonation, compliance or causation,” the court refused to
impose the ultimate sanction of dismissal. Rather, plaintiff was not alowed to recover the attorney's fees

incurred.

%25ee Reygo Pacific Corp. v. Johnston Pump Co., 680 F.2d 647 (Sth Cir. 1982); Hawkins v. Fulton
County, 96 F.R.D. 416, 421 (N.D. Ga. 1982) (order requiring attorney to pay opponent's costs
connected with discovery order).

153700 F.2d 785 (2d Cir. 1983), cert. denied, 464 U.S. 1073 (1984).
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On the other hand, in Damiani v. Rhode Idand Hospitd, *** the court affirmed dismissd of an

antitrust complaint as a sanction for noncompliance with discovery orders, despite the fact that plaintiff's
counsdl took full respongibility for failure to comply with the order to compe!:

The day has long since passed when we can indulge lawyers the luxury of conducting
lawsuits in a manner and at a pace that best suitstheir convenience. The processing

of cases must proceed expeditioudy if trids areto be held at all.

* * *

The argument tha the dins of the attorney should not be visited on the dclient is a
seductive one, but its Sren cal is overborne by the nature of the adversary system.

.. . Petitioner voluntarily chose this attorney as his representative in the
action, and he cannot now avoid the consequences of the acts or
omissons of this fredy sdected agent. Any other notion would be
wholly incongstent with our sysem of representative litigation, in which
each party is deemed bound by the acts of his lawyer-agent and is
deemed to have "natice of dl facts, notice of which can be charged
upon the attorney.” Smith v. Ayer, 101 U.S. 320, 326 [1879]. . . .

Link v. Wabash Railroad Co., 370 U.S. 626, 633-34 (1920) (footnote omitted).
As Jugtice Harlan points out. . . kegping a it dive "merdly because plaintiff should
not be penalized for the omissons of his own atorney would be visiting the sins of
the plaintiff's lawyer upon the defendant.” 1d. at 634 n. 10. .. ."*°

Of particular interest to government attorneys is United States v. Sumitomo Marine & Fire
Ins. Co.™*® In this admirdty case, the court imposed a persond fine of $500 on the government's
counsel and precluded the United States from introducing evidence of its damages due to the repested
falure of the United States to meet court imposed discovery deadlines. The court was unimpressed with

14704 F.2d 12 (1st Cir. 1983).
139d, at 17 (emphasis added).

158617 F.2d 1365 (9th Cir. 1980).
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the government's argument that the failure to comply was more the result of serious understaffing than of
bad faith and specificaly stated that one purpose of the persond fine was "to deter government counsel

from further disobedience of court orders."™’

Application of sanctions, like al discovery matters, is within the discretion of the district court.

Insurance Corporation of Ireland, Ltd. v. Compagnie des Bauxites de Guinee,™® was a diversity case

in which jurisdiction was obtained through the Pennsylvania long arm dsaiute.  The defendant insurer
sought summary judgment, claming lack of persond jurisdiction on the ground that it had no contacts
with the forum. The court ordered the defendant to comply with the plaintiff's demand for information
concerning defendant's possible state contacts. Upon the defendant's failure to comply, the court
gpplied Rule 37 and held that the facts of jurisdiction would be taken as established. The Supreme
Court gpproved this result, concluding that discovery sanctions could go so far as to estop a defendant
from claming lack of persond jurisdiction. The Court aso explaned tha "Rule 37 contains two
standards -- one general and one specific. . . . Firdt, any sanction must be 'just;' second, the sanction
must be specificdly related to the particular clam which was a issue in the order to provide

discovery."™

Sanctions serve not only to pendize, but to deter:

g, at 1371.
158456 U.S. 694 (1982).

99, at 707. See dso Lew v. Kona Hospital, 754 F.2d 1420, 1425-27 (9th Cir. 1985); Shearson
Loeb Rhoades, Inc. v. Quinard, 751 F.2d 1102 (Sth Cir. 1985); Givens v. A. H. Robins Co., 751
F.2d 261 (8th Cir. 1984).



NATIONAL HOCKEY LEAGUE v. METROPOLITAN
HOCKEY CLUB
427 U.S. 639 (1976)

Per Curiam.

This case arises out of the dismissd, under Fed. R. Civ. P. 37, of respondents
antitrust action againg petitioners for falure to timely answer written interrogatories
as ordered by the Didtrict Court. The Court of Appedls for the Third Circuit
reversed the judgment of dismissd, finding hat the Digtrict Court had abused its
discretion.

The Didrict Court . . . summarized the factud history of the discovery
proceeding in these words:

"After saventeen months where crucid interrogatories remained
subgtantialy unanswered despite numerous extensions granted at the
eleventh hour and, in many ingtances, beyond the deventh hour, and
notwithstanding severd admonitions by the Court and promises and
commitments by the plaintiffs, the Court must and does conclude that
the conduct of the plaintiffs demondrates the cdlous disregard of
respongbilities counsd owe to the Court and to their opponents. The
practices of the plaintiffs exemplify flagrant bad faith when after being
expresdy directed to perform an act by a date certain, viz., June 14,
1974, they faled to perform and compounded that noncompliance by
waiting until five days afterwards before they filed any motions.”

The Court of Appedls did not question any of the findings of hitoricad fact
which had been made by the Didtrict Court, but smply concluded that there was in
the record evidence of "extenuating factors." The Court of Appeds emphasized that
none of the parties had redly pressed discovery until after a consent decree was
entered between petitioners and al of the ather origind plaintiffs. . . . It dso noted
that respondents counsd took over the litigation, which previoudy had been
managed by another attorney, after the entry of the consent decree, and that
respondents counsd encountered difficulties in obtaning some of the requested
information. The Court of Appeds dso referred to a colloquy during the ord
agument on petitioners motion to dismiss in which respondents lead counsd
assured the Didrict Court that he would not knowingly and willfully disregard the
find deadlire. . ..

There is a naturd tendency on the pat of reviewing courts, properly
employing the benefit of hindsght, to be heavily influenced by the severity of outright
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dismissal as a sanction for falure to comply with a discovery order. It is quite
reasonable to conclude that a party who has been subjected to such an order will
fed duly chastened, s0 that even though he succeeds in having the order reversed on
goped he will nonethdess comply promptly with future discovery orders of the
Digtrict Court.

But here, as in other areas of the law, the most severe in the spectrum of
sanctions provided by datute or rule must be available to the Didrict Court in
appropriate cases, not merely to pendize those whose conduct may be deemed to
warrant such a sanction, but to deter those who might be tempted to such conduct in
the absence of such a deterrent. If the decision of the Court of Appeals remained
undisturbed in this case, it might well be that these respondents would faithfully
comply with dl future discovery orders entered by the Didrict Court in this case.
But other parties to other lawsuits would fed freer than we think Rule 37
contemplates they should fed to flout other discovery orders of other Didtrict
Courts. Under the circumstances of this case, we hold that the didtrict judge did not
abuse his discretion in finding bad faith on the part of these respondents. . . .
Therefore, the petition for a writ of certiorari is granted and the judgment of the
Court of Appeds isreversed.

d.  Prvileges

As noted above, the scope of discovery extends to "any matter, not privileged, which is
relevant to the subject matter.” Thus, a clam of privilege prevents disclosure of the information in
guestion until the court resolves the issue. Privilege is an issue to be determined according to federa
law under Fed. R. Evid. 501 where a federd dam is in issue® Among the severd traditiond
privileges, executive privilege is one of the most important. United States v. Nixon,*®* notwithstanding,

the Supreme Court firmly recognizes the privilege with respect to military and Sete secrets:

105 rmans v. South Miami, 86 F.R.D. 492 (S.D. Fla. 1980).

161418 U.S. 683 (1974).
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UNITED STATESv. REYNOLDS
345 U.S. 1 (1953)

Mr. Chief Justice Vinson ddivered the opinion of the Court.

These auits under the Tort Claims Act arise from the desth of three civiliansin
the crash of aB-29 aircraft. . . .

The arcraft had taken flight for the purpose of testing secret eectronic
equipment, with four civilian observers aboard. While doft, fire broke out in one of
the bomber's engines. Six of the nine crew members, and three of the four civilian
observers were killed in the crash.

The widows of the three deceased civilian observers brought consolidated
auits againg the United States. In the pretrial stages the plaintiffs moved, under Rule
34 of the Federa Rules of Civil Procedure, for production of the Air Force's officia
accident investigation report and the statements of the three surviving crew members,
taken in connection with the offica investigation. The Government moved to quash
the motion, claming that these matters were privileged. . . . the Secretary of the Air
Force filed a forma "Clam of Privilege" This document . . . dated that the
Government further objected to production of the documents "for the reason that the
arcraft in question, together with the personnd on board, were engaged in a highly
secret misson of the Air Force" An dfidavit of the Judge Advocate Generd,
United States Air Force, was dso filed with the court, which asserted that the
demanded materia could not be furnished "without serioudy hampering nationa
security, flying safety and the development of highly technica and secret military
equipment.” The same dffidavit offered to produce the three suniving crew
members, without codt, for examination by the plaintiffs. The witnesses would be
dlowed to refresh their memories from any statement made by them to the Air
Force, and authorized to testify asto al matters except those of a"classfied nature.”

The Didtrict Court ordered the Government to produce the documents in
order that the court might determine whether they contained privileged maiter. The
Government declined, so the court entered an order, under Rule 37(b)(i), that the
facts on the issue of negligence would be taken as established in plaintiffs favor.
After a hearing to determine damages, find judgment was entered for the plaintiffs. .

The judgment in this case imposed liability upon the Government by operation
of Rule 37, for refusad to produce documents under Rule 34. Since Rule 34
compels production only of matters "nonprivileged," the essentid question is whether
therewas avdid clam of privilege under the Rule. We hold that therewes. . . .
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We think it should be clear that the term "not privileged” as used in Rule 34,
refers to "privileges' as that term is understood in the law of evidence. When the
Secretary of the Air Force lodged his formd "Clam of Privilege" he atempted
therein to invoke the privilege againgt reveding military secrets, a privilege which is
well established in the law of evidence. . . .

Judicia experience with the privilege which protects military and Sate secrets
has been limited in this country. English experience has been more extensve, but Hill
relatively dight compared with other evidentiary privileges. Neverthdess, the
principles which control the gpplication of the privilege emerge quite dearly from the
available precedents. The privilege belongs to the Government and must be asserted
by it; it can neither be cdlaimed nor waived by a private party. It is not to be lightly
invoked. There must be a formd clam of privilege, lodged by the head of the
department which has control over the matter, after actua persond consderation by
that officer. The court itsdf must determine whether the circumstances are
appropriate for the clam of privilege, and yet do so without forcing a disclosure of
the very thing the privilege is desgned to protect. . . .

Regardless of how it is articulated, some like formula of compromise must be
applied here. Judiciad control over the evidence in a case cannot be abdicated to the
caprice of executive officers. Yet we will not go so far as to say that the court may
automaticaly require a complete disclosure to the judge before the claim of privilege
will be accepted in any case. It may be possble to satisfy the court, from al the
circumstances of the casg, that there is a reasonable danger that compulsion of the
evidence will expose military matters which, in the interest of nationa security, should
not be divulged. When thisis the case, the occasion for the privilege is gppropriate,
and the court should not jeopardize the security which the privilege is meant to
protect by inssting upon an examination of the evidence, even by the judge done, in
chambers. . . .

In each case, the showing of necessity which is made will determine how far
the court should probe in satisfying itself thet the occasion for invoking the privilegeis
appropriate. Where there is a srong showing of necessity, the clam of privilege
should not be lightly accepted, but even the most compelling necessity cannot
overcome the clam of privilege if the court is ultimately satisfied that military secrets
areat stake. . . .

The decision of the Court of Appedsisreversed. . ..
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Discovery litigetion often involves protecting classfied information. Classified information is
governed by Executive Order 12958, which contains a detailed definition of cdassfied information as
well as other provisons deding with dasdficatiion authority and procedures for handling classified
infformation.®®  The state secrets privilege described in United States v. Reynolds (discussed suprain

subsection d), has long been recognized a common law, and encompasses matters whose disclosure
reasonably could be expected to cause damage to the nationd security, such as military or foreign affairs
secrets. Although the Reynolds court expressly relied on the common bw, part of that opinion, and
other cases as well, suggest that the privilege has a condtitutional basis founded on the President’s duties

in the areas of nationa security and foreign affairs™®

Even when dtate secrets are relevant to a litigant's case, the litigant's need must give way to the
Government's desire for secrecy. To successfully invoke the privilege, the Government need only satisfy
the court that there is a reasonable danger that production of the desired evidence would expose
matters which, in the interest of nationa security, should not be divulged. Once it is established that
date secrets are involved, the privilege is dbsolute. The litigant's need is relevant only to establish how
dosdly the court will examine the vaidity of the assartion of privilege."®

In Halkin v. Helms,*® plaintiffs sought damages from severd Government officids aleging thet

the officids had illegdly intercepted plaintiffs international communications. The court of gpped's upheld
the district court's order dismissing the case, holding that to require defendants to admit or deny whether

182Eyec. Order 12,356, 3 C.F.R. 166 (1983), reprinted in 50 U.S.C.A. § 401 (1991).

1835ee United States v. Reynolds, 345 U.S. 1, 6 n. 9 (1953); United States v. Nixon, 418 U.S. 683,
708 (1974); Black v. Sheraton Corp. of America, 564 F.2d 531, 541 (D.C. Cir. 1977); J. Weinstein
& M. Berger, 2 Weingtein's Evidence para. 509 (1985).

1%See supra § 2.6d; see dso Jabarav. Keley, 75 F.R.D. 475 (E.D. Mich. 1977).

15598 F.2d 1 (D.C. Cir. 1979).
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plantiffs communications had been intercepted would reved the Government's capability to collect
foreign intelligence, information which condtituted a sate secret.

The assertion of a date secrets privilege must be made by a formd clam in an affidavit (or
declaration under 28 U.S.C. § 1746) by the head of the department that has control over the
information (the originating department, under E.O. 12356) after actud, persond consideration of the
information by the head.*®

The case of United States ex rel. Touhy v. Ragen'®’ established the rule that as long as a

subordinate employee of an Executive branch department is directed by a superior, under procedures
or regulations promulgated by the department, not to provide testimony, then no contempt charges
could be brought againgt the employee. Regulations promulgated pursuant to the rule are termed Touhy
regulations and may be invoked when cassfied information is sought from a present or former
employee of a department not party to the litigation. Touhy regulations have been promulgated for the
Department of Defense™® and the Department of Justice.™® Of course, in order for the department to
ultimately withhold the employee's tesimony, avalid clam of privilege must be made at some point.*”

A successfully established clam of privilege will lead to dismissdl if the plaintiff cannot prove a
prima facie case without the privileged materid, ™™ or if the risk of inadvertent disclosure of the material

1%8United States v. Reynolds, 345 U.S. 1, 8 (1953).

197340 U.S. 462 (1951).

%32 C.F.R. §§ 97.1-.6 (1999).

19928 C.F.R. 8§ 16.21-.29 (1999).

NLRB v. Capitol Fish Co., 294 F.2d 868, 873 (5th Cir. 1961).

"Hakin v. Helms, 690 F.2d 977 (D.C. Cir. 1982).
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during the litigetion is too greet.*

Unlike crimind litigation, to which the Classfied Information Procedures Act (CIPA)
applies'” there is no comprehensive set of statutory rules for the handling of dassified informationin
civil cases. The Department of Justice does have regulations that ded with physical security of classfied

information a issuein alawsuit.t™

Also, protective orders, pre-trid evidentiary hearings, and in camera
and ex pate reviews of classfied information by the court may be avalable under regular civil

procedure rules*”

The Freedom of Information Act (FOIA)* is frequently used as a discovery device in
litigetion againgt the federa government. There is a Specific exemption, however, from disclosure under
FOIA for dasdfied information.*””

Y2Earnsworth- Cannon v. Grimes, 635 F.2d 268 (4th Cir. 1980) (en banc); see also Weinberger v.
Catholic Action of Hawaii/Peace Education Project, 454 U.S. 139, 147 (1981), dting Totten v. United
States, 92 U.S. 105 (1875) (public policy requires dismissd of any case whose trid would disclose
military secrets); accord Hakin v. Hms ("Halkin 1), 598 F.2d 1 (D.C. Cir. 1978); Hakin v. Hdms
("Halkin 11"), 690 F.2d 977 (D.C. Cir. 1982); Jabarav. Kdly, 476 F. Supp. 561, 578 (E.D. Mich.
1979); Kinoy v. Mitchell, 67 F.R.D. 1 (SD.N.Y. 1975). But see Ellsberg v. Mitchell, 709 F.2d 51
(D.C. Cir. 1983), cert. denied, 465 U.S. 1038 (1984).

17318 U.S.C. app. 3 (1985 & Supp. 1999).

1728 C.F.R. § 270 (1999).

175

See supra § 2.6¢.
1765 U.S.C. § 552 (1996 & Supp.1999).

77d. at § 552(b)(1). See, eg., Military Audit Project v. Casey, 656 F.2d 724 (D.C. Cir. 1981);
Haperin v. CIA, 629 F.2d 144 (D.C. Cir. 1980); see dso Taylor v. Department of the Army, 684
F.2d 99 (D.C. Cir. 1982).
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In addition to military and dtate secrets, "confidentia intra-agency advisory opinions . . . are
privileged" in order to support a "policy of frank discusson between subordinate and chief concerning
adminigtrative action.*® The major problem in day-to-day litigation in this area is the requirement that
the privilege be asserted persondly by the head of the agency, asindicated by this representative case:

COASTAL CORPORATION v. DUNCAN
86 F.R.D. 514 (D. Dd. 1980)

MURRAY M. SCHWARTZ, Didtrict Judge.

This Court is once again faced with determining whether a department of the
Federd Government has properly invoked its claims of privilege. In this case, the
Secretary of the Department of Energy ("DOE') has purported to properly assert
the executive privileges pertaining to "pre-decisond™ and "investigatory” information,
and the attorney-client and work product privileges, with respect to gpproximately
600 documents requested by plaintiffs, Coastal Corporation and Cities Service
Company ("plantiffs’) in interrogatories and requests for production of
documents. . . .

On February 19, 1979, plaintiffs first set of interrogatories and requests for
production were served on DOE. . . . Defendant's time for response was extended
until April 19, 1979, at its request. However, on the day the responses were due,
the government filed a motion to stay discovery. On April 23, plaintiffs filed a
motion for sanctions. Following a status conference on May 2, in which counsd for
the government was advised that it lacked the power to grant itsdf a Say, the
government dill falled to file any response to discovery prior to the hearing on
plaintiffs motion for sanctions on July 17, 1979. Findly, on duly 23, 1979 . . . the
government filed its responses that are the subject of this motion to compd. . . .
Included with the July 23 responses was the affidavit of F. Scott Bush, Acting
Assgant Adminigrator for Regulations and Emergency Planning of the Economic
Regulatory Adminidration ("ERA™) of the Department of Energy. In this affidavit,
Bush asserted, on behdf of the DOE, the "government's privilege protecting pre-
decisond, internd documents of arecommendatory or ddiberative nature.” . . .

178 @iser Aluminum and Chemica Corp. v. United States, 157 F. Supp. 939, 946 (Ct. Cl. 1958), cited
in Environmenta Protection Agency v. Mink, 410 U.S. 73, 86-87 (1973). See dso Kerr v. United
States Dist. Court for the N. Dist. of Cal., 426 U.S. 394 (1976); Molerio v. F.B.l., 749 F.2d 815,
820-22 (D.C. Cir. 1984).
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The darting point for determining whether executive privilege has been
properly invoked is the Supreme Court's decision in United States v. Reynolds, 345
U.S. 1(1953)....

Although Reynolds only discussed the executive privilege for military and Sate
secrets, the courts have condstently gpplied these requirements to dl clams of
executive privilege, including those asserted here by the DOE. . . .

While not disputing that the dlaim of executive privilege must be invoked by an
affidavit of the head of the department with control over the mattersin question . . .
DOE contends that this respongibility may be delegated by the agency head to a
subordinate. In the ingtant case, David Bardin, Adminigtrator, ERA, entered a. . .
delegation order . . . giving the Asssant Adminidrator for Regulations and
Emergency Planning of ERA (Bush) the authority "to assart evidentiary privilege. . "
This order further provided, "[t]he authority delegated to the Assistant Administrator
for Regulations and Emergency Planing may be further delegated, in whole or in
part, as may be appropriate.” 1d. On July 19, Bardin aso ingtructed Bush that the
review of the documents was to be in accordance with guiddines requiring, inter dia,
persona and careful consideration as to each document, segregation of portions of
documents which could be released and consstency of action among various civil
actions. DOE contends that Mr. Bardin, as Administrator of ERA, was himsdf
given the authority to assert privilege on behdf of he ERA by . .. 10 CFR.
1001.1, Appendix, in which the Secretary delegated to the ERA Adminigtrator the
authority to "adopt rules, issue orders . . . and take such other action as may be
necessary and appropriate to administer” the functions of the ERA. . . .

The DOE . . . points to language in ... Amoco Production Co. v. DOE, 1
(CCH) Energy Management 9752 (D.Dd. 1979). Judge Stapleton stated that one
of the "formd requirements’ which an agency must meet when it asserts executive
privilege [ig] the privilege must be clamed by the head of the agency after persond
congderation.” 1d. at 9930. The Court then added the following footnote:

This does not necessarily mean that the Secretary must persondly
ingpect each document as to which executive privilege is damed, 0
long as he establishes guiddines of sufficient specificity. . . .

[T]his language does not support DOE's assertion of privilege in this case.
The Secretary has not merely failed to persondly examine dl of the documents
claimed to be privileged; he has not looked at any of the documents. Moreover, the
Secretary has not established any guidelines dealing with the assertion of privilege;
his generd delegation order referred to above makes no mention of privilege. Under
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the terms of Bardin's delegation order, Bush was given authority only to assert
privilege when documents were requested of the ERA and not on the behdf of the
entire Department of Energy. . .. Thus, it cannot be said there has been an assartion
of privilege on behdf of the DOE pursuant to any guiddines established by the
Secretary. Findly, and perhaps most important the DOE's mechanism for asserting
privilege falls to comport with the policy interests behind the requirement that the
agency head assert he privilege after persond consderation. These interests .. .
include the need for consstency and careful consderation in the assartion of
privilege, an exception to the usualy broad scope of discovery. "To permit any
government attorney to assert the privilege would derogate both of those interests.
It would be extremdy difficult to develop a congstent policy of daming the
privilege" Pierson v. United States, 428 F. Supp. at 395.

The actions of the DOE and its attorneys in this case amount to adaming of
the pre-decisona executive privilege by the DOE's atorneys. Following Mr. Budh's
assrtion of privilege, DOE attorneys reviewed the documents clamed to be
privileged and determined, without participation by Mr. Bush, that a number of these
documents were not privileged. Thus, Bush's decison was in effect overruled by
DOE attorneys. Requiring the agency head to claim the privilege assures the Court,
which must make the ultimate decison, that executive privilege has not been lightly
invoked by the agency, United States v. Reynolds, supra, and that in the considered
judgment of the individud with an overdl responsbility for the adminidration of the
agency, the documents withheld are indeed thought to be privileged. . . .

In addition to faling to stify the requirement that executive privilege be
rased by the head of the agency, the DOE has faled to comply with two other
requirements. Firs, a dam of executive privilege must specificdly desgnate and
describe the documents. . . . The DOE has provided little information in both
document indices submitted concerning the contents of each document clamed to
be privileged. Second, the DOE has failed to proffer "precise and certain” reasons
for preserving the confidentidity of the requested documents. . .. While Mr. Bush's
affidavit states several conclusory reasons for withholding dl the documents marked
"PD" on the indices, no effort has been made to indicate why particular documents
must be kept confidentid. The DOE's failure to comply with these two requirements
prevents the Court from assessing the ham resulting from disclosure againgt
plaintiffs need for the informetion. . . .

For dl the reasons stated above, it is held that the executive privilege for pre-
decisond documents was improperly invoked by the DOE. . . .

Having found that the DOE has improperly invoked executive privilege. . . the
Court must determine whether to compe the immediate production of these
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documents or to accept the DOE's offer to "further subgtantiate’ its cams of
privilege. . . . | conclude that immediate production of documentsis required. . . .}

Materia gathered in anticipation of litigationthe work product privilege—is explictly
recognized in Rule 26. Any consideration of the work product privilege must begin with adiscusson of
Hickman v. Taylor.*®*® On February 7, 1943, the tugboat "John M. Taylor" sark, killing five of the nine

crevmen, including Norman Hickman. Three days after the sinking and before any clam or lawsuit hed
been filed, the owners of the tug hired alawyer to defend whatever litigation might eventualy arise. The
atorney interviewed the survivors of the tug's crew and obtained signed statements from them.
Additiondly, he interviewed other potential witnesses and prepared memoranda of the substance of
some of these interviews. Seven months after the tug sank and some four to five months &fter the
atorney had interviewed the witnesses, Norman Hickman's adminigtrator brought suit againg the
owners of the tugboat and another party.

During discovery, atorneys for the plaintiff sought copies of the statements taken by Taylor's
lawyer in the course of his pre-suit investigation. The defendant objected to the discovery request, and
ultimately the matter was argued in the Supreme Court. In a unanimous opinion, the Supreme Court
denied discovery and articulated what has become known as the "attorney work product privilege."

Writing for the court, Mr. Justice Murphy observed:,

Compare Coastal Corp. v. Duncan, 86 F.R.D. 514 (D. Ddl. 1980) with Department of Energy V.
Brett, 659 F.2d 154 (Temp. Emer. Ct. App. 1981), cert. denied, 456 U.S. 936 (1982) (holding that
executive privilege need be claimed only by officids with persond knowledge about the documents at
issue--not necessarily the agency head).

180399 U.S. 495 (1947).
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Here is amply an atempt, without purported necessty or judtification, to secure
written Statements, private memoranda and personal recollections prepared or
formed by an adverse party's counsd in the course of hislegd duties. . .. Not even
the most iberd of discovery theories can judtify unwarranted inquiries into the files
and the mental impressions of an attorney.*®*

In his concurring opinion, Mr. Jugtice Jackson noted more bluntly, "[d]iscovery was hardly intended to
enable alearned profession to perform its functions elther without wits or on the wits borrowed from the

adversary.'*®

In denying plaintiff discovery of the witness statements and memoranda, the Court did not
fashion arule of asolute privilege. The Hickman decision noted that relevant and privileged facts were
discoverable when the facts were essentid to the preparation of the case®* The Court added,
however, that the burden of making a showing of necessity was on the party seeking discovery. Noting
that the plaintiff aready red the facts he needed, the Court found an insufficient showing of necessity
had been made and refused to order the documents produced.

Severd facets of the Hickman decision need to be emphasized. Initidly, note that the
documents sought by the plaintiff were generated by a factud investigation conducted by defendant's
attorney. Additiondly, the investigation was conducted well before any lawsuit was filed. Moreover,
even the sgned statement of the witnesses were exempt from production absent a showing of substantid
need. Thus, the Court announced a qudified immunity for a lawyer's work product and permitted
discovery of such materias only upon a substantial showing of necessity.

814, at 510.
18219, at 516.

9. at 511.
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The Hickman decison did not resolve dl issues concerning the scope and applicability of the
work product privilege and subsequent lower court decisions were not consstent.’®  Againg this
backdrop the Advisory Committee on Civil Rules and the Standing Committee on Rules of Practice and
Procedure undertook to revise the Federd Rules of Civil Procedure to eiminate much of the confusion
surrounding this aspect of discovery. After severa drafts and proposals, Rule 26(b)(3) was adopted by
the Supreme Court in 1970.

Essentidly, the 1970 amendments to the Federa Rules diminated the requirement to seek a
court order to compd production of documents generaly. In order to preserve the specia protection
afforded work product meterials, however, Rule 26(b)(3) permitted such discovery "only upon a
showing that the party seeking discovery has a substantial need of the materias in the preparation of his
case and tha he is unable without undue hardship to obtain the substantial equivadent of the materids by
other means" The rule dso darified that the work product privilege encompasses documents and
materids prepared by the party himsdf or by his agent as well asthose items prepared by his attorney.

Thus, under Rule 26(b)(3), three tests must be satisfied in order to assert the work product
privilege. Materid sought must be: (1) documents and tangible things, (2) prepared in anticipation of
litigation or for trid; and (3) by or for another party or by or for that other party's agent, attorney, or
representative. The firgt and third dements of the test are rdatively sraightforward. Little difficulty is
encountered in determining whether a particular item of information is a "document or tangible thing"
within the meaning of Rule 26(b)(3). Despite the express language of the rule, courts have recognized
that "[w]ork product conssts of the tangible and intangible materia which reflects an attorney's efforts at
investigating, assembling of information, determination of the relevant facts, preparation of legd theories,

¥See, eq., 8 Wright & Miller, Federal Practice and Procedure:  Civil § 2022 (1970) [hereinafter
Wright & Miller].
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planning of srategy, and recording mental impressons'®®  The "extenson” of the protection to
intangible materids no doubt stems from the admonition in Rule 26(b)(3) for the court to "protect
againg disclosure of the mental impressions, conclusions, opinions, or lega theories of an attorney or
other representative of a party” when the required showing has been made and privileged documents
are ordered disclosed.

While the Hickman decison dedt soldy with information developed by an atorney
investigating an incident on behdf of his dient, the 1970 amendments to Rule 26(b)(3) clearly extended
the work product protection to individuas other than attorneys. In commenting on this aspect of the
Rule, the Advisory Committee noted,

Subdivison (b)(3) reflects the trend of the cases by requiring aspecid showing, not
merely as to materials prepared by an attorney, but also as to materias prepared in
anticipation of litigation or preparation for trid by or for a party or any representative
acting on his behdlf.*®

Thus, the fact that an investigation was conducted and information developed by non-lawyers does not

remove it from the protection of the work product doctrine.*®’

The aspect of the work product privilege that has spawned the mogt litigation is whether the
documents sought were prepared "in anticipation of litigation or for trid." Rule 26(b)(3) unequivocaly

%0 Re Grand Jury Subpoena dated November 8, 1979, 622 F.2d 933, 935 (6th Cir. 1980)
(emphasis supplied). See also Shelton v. American Motors, Corp., 805 F.2d 1323 (8th Cir. 1986).

18red, R. Civ. P. 26(b)(3) advisory committee notes.

¥See, eg., Carver v. Allgtate Ins. Co., 94 F.R.D. 131, 133 (S.D. Ga 1982) (holding Rule 26(b)(3)
"notably expands the [work product] doctrine by extending discovery protection to the work product of
a party or his agents and representatives, as well as that party's attorney"); Westhemeco Ltd. v. New
Hampshire Ins. Co., 82 F.R.D. 702 (S.D.N.Y. 1979) ("work product protection, if applicable here, lies
in favor of the party, its lawyer and agents').
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provides that only documents prepared in anticipation of litigation or for trid are entitled to the work
product protection. The question of whether a given document was prepared in anticipation of litigation
isone of fact. One court has framed the issue as, "whether in the light of the nature of the document and
the factua Stuation in the particular case, the document can be fairly said to have been prepared or

obtained because of the progpect of litigation."*®® Thus, documents prepared in the ordinary course of a
party's business are not entitled to work product protection.’® The absence of a pending lawsit at the
time the documents were prepared will not preclude the gpplication of the work product privilege if

some specific dam has arisen that makes the anticipation of litigation ressonable®  Indeed, the
Hickman case itsdf dedlt with witness statements that were taken well before alawsuit was filed.

The party asserting the work product privilege has the burden of establishing the existence of
the privilege. Once the applicability of the privilege to the documents in question has been established,
the party seeking discovery can obtain disclosure only by showing that he "has substantid need of the
materids in the preparation of his case and that he is unable without undue hardship to obtain the
substantial equivaent . . . by other means'®* Mere dlegations of hardship are insufficient to overcome
the privilege; the hardship must be demonstrated by the submission of evidence® Asthe Third Circuit
has explained in an oft quoted passage:

In other words he must show that there are specia circumstances in his particular
case which make it essentid to the preparation of his case and in the interest of
judtice that the statements be produced for his ingpection or copying. His counsd's
natura dedire to learn the details of his adversary's preparation for trid, to take

188Gaambus v. Consolidated Freightways Corp., 64 F.R.D. 468, 472 (N.D. Ind. 1974).
¥Fed. R. Civ. P. 26(b)(3) advisory committee notes.

19y nited States v. Exxon, 87 F.R.D. 624, 638 (D.D.C. 1980).

Blfed, R. Civ. P. 26(b)(3).

¥2n re LTV Securities Litig., 89 F.R.D. 595, 613 (N.D. Tex. 1981).
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advantage of his adversary's industry n seeking out and interviewing prospective

witnesses or to make sure that he has overlooked nothing are certainly not such

specid circumstances Snce they are present in every case. As Justice Jackson aptly

sad in his concurring opinion in the Hickman case, 329 U.S. at page 516, 67 S.Ct.

a page 396, 91 L.Ed. 451, in commenting on the petitioner's argument that the

Rules were intended to do away with the old Stuation where a law suit developed

into a battle of wits between counsd, ‘acommon law trid is and dways should be an

adversary proceeding. Discovery was hardly intended to enable a learned

profession to perform its functions ether without wits or on wits borrowed from the

adversary.'*®

The attorney-client privilege is ds0 available in goverrment litigation.  While it is often
functionaly related to the work product privilege, it differsin severa respects. It is stronger because it
cannot be overcome by a showing of substantial need. It isweaker because disclosure of the otherwise
privileged data to a person outside the attorney-client relationship waives the privilege. Disclosure of
work product to third parties does not automatically waive that privilege®* Use of the protected

documents to refresh a witness recollection before a deposition, however, may be found to waive the
privilege®

Either privilege can be overcome where the materia at issue was prepared to commit a crime
or tort, such as fraud.® Related to this is the recognition by some courts that counsal's unprofessiona

conduct may waive at least the work product privilege even where the conduct was legdl. ™’

1A lItmont v. United States, 177 F.2d 971, 978 (3rd Cir. 1950), cert. denied, 339 U.S. 967 (1950);
see also Hauger v. Chicago, Rock Idand & Pecific R.R. Co., 216 F.2d 501, 506-508 (7th Cir. 1954);
First Wis. Mortgage Trust v. First Wis. Corp., 86 F.R.D. 160, 166 (E.D. Wis. 1980).

¥ Transamerica Computer Comp., Inc. v. IBM Corp., 573 F.2d 646, 647 n.1 (9th Cir. 1978); GAF
v. Eastman Kodak Co., 85 F.R.D. 46, 51-52 (S.D.N.Y. 1979).

1%gpivey v. Zant, 683 F.2d 881 (5th Cir. 1982); seedso Berkey Photo, Inc. v. Eastman Kodak Co.,
74 F.R.D. 613 (S.D.N.Y. 1977), af'd in part and rev’d in part on other grounds, 603 F.2d 263 (2d
Cir. 1979), cert. denied, 444 U.S. 1093 (1980).

1%5ee |n re Grand Jury Subpoenas, 561 F. Supp. 1247, 1251, 1258 (E.D.N.Y. 1982).
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The attorney-dient privilege applies in the government setting to communications between
adminigrative personne and government attorneys and to communications between agency attorneys
and Department of Jugtice Attorneys.'*® The atorney-dient privilege requires that the communication
be in connection with a legd opinion or the obtaning of lega services. Consequently, nonlegd
communications, such as those that often pass between commanders and their judge advocates, may

not be protected.'*

In addition to these privileges, materias can adso be protected where relesse would

compromise condtitutiona rights?®

(..continued)

¥See eq., Moody v. IRS, 654 F.2d 795, 799-801 (D.C. Cir. 1981) and 682 F.2d 266, 268 (D.C.
Cir. 1982) (on second apped after remand); Parrott v. Wilson, 707 F.2d 1262, 1270-72 (11th Cir.
1983), cert. denied,464 U.S. 936 (1983).

1%8see Green v. IRS, 556 F. Supp. 79, 85 (N.D. Ind. 1982) &ff'd 734 F.2d 18 (1984); see dso
Upjohn Co. v. United States, 449 U.S. 383 (1981) (discussing the limits of the attorney-dclient privilege
when applied to corporate employees below the corporate management level).

1%9See United States v. Loften, 518 F. Supp. 839, 846-47 (S.D.N.Y. 1981); SCM Corp. v. Xerox
Corp., 70 F.R.D. 508, 517-18 (D. Conn. 1976), apped dismissed, 534 F.2d 1031 (2d Cir. 1976);
Burlington Indus. v. Exxon Corp., 65 F.R.D. 26, 37-40 (D. Md. 1974) (documents which discuss
business matters rather than legd issues are not protected). See generdly Gaydos, The SJA as the
Commander's Lawyer: A Redidic Proposa, The Army Lawyer, Aug. 1983, a 14; Note, The
Applicability and Scope of the Attorney-Client Privilege in the Executive Branch of the Federd
Government, 62 B.U. L. Rev. 1003 (1982).

20F ., International Union, U.A.W. v. Nationa Right to Work Legal Defense and Educ. Found., Inc.,
559 F. Supp. 569 (D.D.C. 1983) (first amendment); Pillsbury Co. v. Conboy, 459 U.S. 248 (1983)
(fifth amendment).
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e Discovery Devices.

Having discussed the practice rules that govern discovery generdly, we can examine the
particular features of each method individualy.

(1)  Depositions.

Depositions may be taken before the action to perpetuate testimony.”  After the action
begins, they may be taken of any person, induding a party.?*

To take a depostion, a party gives reasonable notice to the other parties®® Once a
deposition has been "noticed,” it can only be blocked by an order of the court. The party opposing the
deposition cannot dday it by merdy filing a motion for a protective order.®* The amended Rules 30
and 31 limit the number of depositions that can be taken in acase. Leave of the court or agreement is
required before al plaintiffs or dl defendants may take more than 10 depositions. Notice is dl thet is
required to depose a party to the case. While notice to counsd is required for the deposition of a non
party, the withess must be subpoenaed to compd his attendance. A deposition can be taken anywhere
a witness can be found. Deposition subpoenas can be obtained under Rule 45(a)(2) in the ditrict
where the deposgition will be taken. Witnesses can only be examined where they reside, within 100

PlFed. R. Civ. P. 27.
22Fed, R. Civ. P. 30(a).
*%Fed. R. Civ. P. 30(b)(1).

24EAA v, Landy, 705 F.2d 624, 634-35 (2d Cir. 1983), cert. denied,464 U.S. 895 (1983).
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miles from where they reside, or in the state in which the trid is hedd®® At least one case, however,
required a corporate defendant to produce its employees in England for depositions to be held there®

The depostion is taken under oath before an officer authorized to administer oaths and is
recorded stenographically or by other means agreed upon by the parties, such as by videotape®’
Locd court ruleswill determine whether transcripts of depositions are filed with the court.

The Federd Rules of Evidence apply a depositions and evidence objected to is taken subject
to the objections made®® The party seeking the deposition may be present and examine the deponent
ordly or the party can submit written questions to the officer taking the depostion who will read the
questions to the deponent and record his responses®®  If the deponent is a party, he can be required
under Rule 34 to produce documents a the deposition.”® Pursuant to a 1991 amendment, Rule
45(a)(1) authorizes the issuance of a subpoenato compe anon-party to produce evidence independent
of any depostion. Under Rule 32, depositions can be used in court againgt a party who was present or

had reasonable notice:

1. to contradict or impeach the deponent,

2. for any purpose permitted by the Federal Rules of Evidence.

?®Fed. R. Civ. P. 45(c)(3)(A).

2 Tietz v. Textron, Inc., 94 F.R.D. 638 (E.D. Wis. 1982).
2Fed. R. Civ. P. 30(b)(4).

2%Fed. R. Civ. P. 30(C).

*®Fed. R. Civ. P. 31.

?Fed. R. Civ. P. 30(b)(5).
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3. for any purpose where the deposition was of a party or a representative of a
government agency (when the deponent was sent as the agency representative),

4, for any purpose if the witness is dead, more than 100 miles from the trid,
incapacitated, or where the party cannot obtain the witness by subpoena, or

5. for other reasonsin the interest of judtice.

2 | nterrogatories.

Interrogatories are served only on parties. Answers, which are to be made within 30 days,
are sgned by the person making them and objections are Sgned by the attorney. It has not been a
ground for objection that the information sought is aready known to the requestor or that it is a matter
of public record?* The 1993 amendment to Rule 33 limits to twenty-five the number of written
interrogatories that may be served upon any other party without leave of the court or written stipulation.

Responses to interrogatories cannot be delayed until a complete answer is available if a partia
answer is possible?? Moreover, answers must be supplemented with regard to any question about

persons knowing discoverable matters or the identity and expected testimony of expert witnesses*

2'See Weiss v. Chryder Motors Corp., 515 F.2d 449 (2d Cir. 1975); Erone Corp. v. Skouras
Thestres Corp., 22 F.R.D. 494 (SD.N.Y. 1958).

?2Barker v. Bledsoe, 85 F.R.D. 545 (W.D. Okla. 1979).

?13gmith v. Ford Motor Co., 626 F.2d 784 (10th Cir. 1980), cert. denied, 450 U.S. 918 (1981).

2-84



Supplementd responses are also necessary where a previous response was incorrect when made or is

no longer true®*

Under Rule 33(d), the party has the option to permit the requestor to ingpect and copy
business records if they contain the answers sought. This option assumes that both parties would have
an equa burden in finding the answer.?®> Further, the producing party has an obligation to specify in
sufficient detail where, within these documents, the information can be found.?*

3 Production of Documents.

Like interrogatories, a demand for the production of documents under Rule 34 can only be
served on another party. Documents in the possession d nonparties can be reached by a subpoena
under Rule 45(a)(1). In order to keep a party that has many documents, like the Government, from
hiding the needle in the haystack, one of the 1980 amendments to the rules requires the producing party
to produce documents "as they are kept in the usua course of business or . . . organize and label them
to correspond with the categories in the request.'®*” The rule does not permit a search of government

documents that is excessively broad and general.*®

?14See Fed. R. Civ. P. 26(e).

?°Fed. R. Civ. P. 33(d). See aso Rainbow Pioneer v. Hawaii-Nevada Investment Corp., 711 F. 2d
902 (9™ Cir. 1983).

21°py|secard, Inc. v. Discover Cards Services, Inc., 168 F.R.D. 295 (D. Kan. 1996).

?I"Fed. R. Civ. P. 34(b).

28 nited Presbyterian Church v. Reagan, 557 F. Supp. 61, 63-64 (D.D.C. 1982), &f'd, 738 F.2d
1375(D.C. Cir. 1984).
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4 Other Discovery Todls.

Physicad and menta examinations must be ordered by the court. Examinaion may be of any
party or person whose condition is in controversy.”*® The remaining discovery device is a request for
admissons in which a party is asked to admit to the truth (in the pending action only) of statements or
opinions of fact or the application of law to fact, to include the genuineness of documents®® When a
request for admission is made, the responding party must answer in 30 days or the matter is deemed
admitted. A motion to stay the request may suspend the 30 day period until the court decides the

moation. %

The obligation to respond to discovery does not aways stop with the initid response to the
oppogtion. Although Rule 26(e) does not generdly require supplementation of a discovery response if
it was complete when made, supplementation is required where a party (1) knows that the response
was ether incorrect at the time or has since become incorrect, or (2) the party has decided to cal
additiond expert witnesses at trid or has learned of persons with knowledge of discoverable matters not
previoudy disclosed (whether or not they will testify). Where a party is unaware tha previoudy
discovered information has changed, new and different evidence should be admissible despite an earlier
innocent failure to disclose®?  Of course, the parties may agree to supplement beyond the relatively
limited requirements of Rule 26(€).

?1Fed. R. Civ. P. 35.
?2Fed. R. Civ. P. 36.

?2YGraham v. Three or More Members of Six Member Army Reserve General Officer Selection Board,
556 F. Supp. 669, 672 (S.D. Tex. 1983), &f'd, 723 F.2d 905 (Sth Cir. 1983), cert. denied, 466 U.S.
939 (1984).

?22E 0., Bunch v. United States, 680 F.2d 1271, 1280 (Sth Cir. 1982) (motion to strike in-court
testimony of Air Force decisonmakers denied dthough it differed from telephone depositions because
there was no knowing conceal ment).
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2.7 Habeas Cor pus Procedure.

Under 28 U.S.C. § 2241, habeas corpusis avalableto a"prisone™ who is

1.  incustody under or by color of the authority of the United States,

2. committed for trid in a United States Court, or

3. incugody inviolation of the Condtitution or federd law.

There are a number of procedurd routes for military personnd to chalenge dlegedly unlawful
retention in service or unlawful prosecution or sentence of a court-martia. Habeas corpusis one device
that is available in such cases. The nature of habeas corpus jurisdiction and the standard of review
applied by the courts will be further discussed in chapters 4 and 8. The purpose of this section is to
introduce the procedura aspects of the habeas corpus remedy o that it can be distinguished from the
civil action that may be brought in its stead to enjoin or require government action.

The essentid prerequisite for a petition for habeas corpus (as opposed to complaint) is that the
petitioner (as opposed to plaintiff) be in custody or committed for trid. Servicemembers claming
unlawful retention are clearly in custody for the purposes of 28 U.S.C. § 22417 as are accused in
courts-martia.#* A military prisoner on probation is aso in custody.”® Theissue of custody becomes
of gregter Sgnificance in determining whether the court has jurisdiction over the habeas petition.

2Paris v. Davidson, 405 U.S. 34 (1972).

2E (., Betonie v. Sizemore, 496 F.2d 1001 (5th Cir. 1974) (prisoners sentenced by summary courts-
martid); Allen v. VanCantfort, 436 F.2d 625 (1<t Cir.), cert. denied, 402 U.S. 1008 (1971) (prisoner
footnote continued next page
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Jurisdiction exists wherever the petitioner is in custody and the petitioner's custodian is
located. Whether the petitioner is in custody in the digtrict is less important than if the custodian is
present.??® In order for the writ to be effective, the custodian must be subject to the jurisdiction of the

court; otherwise, the custodian is arguably free to ignore the court's order.??’

Who and where the custodian is located is problematic in unlawful retention cases. Being on
temporary duty in a stae in which ones commanding officer is not located deprives the court of
jurisdiction.”®  Similarly, a soldier cannot file a petition in a digtrict through which he passes during a
permanent change of sation.?® The petition can be filed anywhere someone in the petitioner's chain of
command islocated. Therefore, the Didrict of Columbiais an appropriate forum for military personne
generdly and especidly for personnel stationed overseas, since the Secretary of the Army isviewed, &
least judicidly, as being in the chain of command.?*

Generdly, if an individud is subject to military control in a specific place, his assgnment on

paper to another command or officer, such as a reserve control group or the service chief of personnd,

(..continued)
awaiting trid); Bowman v. Wilson, 514 F. Supp. 403 (E.D. Pa 1981), rev'd on other grounds, 672
F.2d 1145 (3d Cir. 1982) (pretrial confinement in E.D. Pa,, trid to be held a Ft. Dix in D.N.J.).

222gmall v. Commanding General, 320 F. Supp. 1044 (S.D. Cdl. 1970), &ff'd, 448 F.2d 1397 (9th Cir.
1971).

?26See generaly Braden v. 30th Judicial Circuit Court of Kentucky, 410 U.S. 484 (1973).
?2TSee Scott v. United States, 586 F. Supp. 66 (E.D. Va. 1984).

2285chlanger v. Seamans, 401 U.S. 487 (1971).

*Piland v. Eidson, 477 F.2d 1148 (9th Cir. 1973).

20 parte Hayes, 414 U.S. 1327 (1973) (order of Justice Douglas transferring case to D.D.C.
because Secretary of the Army and DCSPER located in the didtrict).
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may be ignored and the digtrict where he is physicdly located will exercise jurisdiction on the theory that
there is a custodian within the jurisdiction.** In casesinvolving reservigts, a"sgnificant contacts' test is
applied. Hence, the petition can be filed in the digtrict where he recaives officid mail from the Army and

232 233

where he resdes.“* Once jurisdiction attaches, it continues even if the servicemember departs.

The application or petition for a writ of habeas corpus is verified by the petitioner or counsd.
In addition to stating the facts concerning custody, it must identify the person, as opposed to the entity,
who has custody.?**

Once the petition isfiled, the court has the option of either granting it immediately or issuing an
order to the custodian to show cause why it should not be granted.”® The court is not required to issue
the order to show cause within any particular time period. Once issued, however, the respondent must
make a return to the petition and answer 0 the order to show cause within three days. The dtatute

alowsfor the return date to be extended up to twenty days.

The return to the order to show cause is supposed to demonsirate the reason why the
petitioner isin cugtody. The facts averred in the return and answer are taken astrue in the absence of a

traverse (reply of the petitioner) or exception of the court.>*® Especialy in court-martial cases, success

ZIE 0., Miller v. Chafee, 462 F.2d 335 (9th Cir. 1972).
Z2qtrait v. Laird, 406 U.S. 341 (1972).

Z3United States ex rel. Bailey v. Commanding Officer, 496 F.2d 324 (1st Cir. 1974); Gregory v. Laird,
306 F. Supp. 704 (SD. Cal. 1971).

2428 U.S.C. § 2242 (1994).
%28 U.S.C. § 2243 (1994).

2%28 U.S.C. § 2248 (1994).

2-89



or failure will turn on the record that underlies the return and answer.?” A hearing follows the return,
ogtengbly within five days. The petitioner may file a traverse to the respondent's return. Denid of any
of the facts in the return must be under oath (or under pendty of perjury, if the traverse relies upon a
declaration under 28 U.S.C. § 1746).

Petitioners may file multiple petitions athough the court may decline to entertain subsequent
petitions if it appears that the legality of the petitioner's detention has previoudy been determined by a
federal court and no new ground is raised.?® If aprevious court held an evidentiary hearing, petitioner
has the added burden to show that the new ground underlying his petition was not deliberately withheld

239

previoudy.

Under 28 U.S.C. § 2242, the rule relating to amendment of pleadings apply to the petition.
Otherwise, the Rules are gpplicable to habeas corpus only to the extent (1) "that the practice in such
proceedings is not set forth in statutes of the United States” and (2) "that the practice in habeas
proceedings has, up to the time of the adoption of the Fed. R. Civ. P. . . . conformed to the practicein
aivil actions'®® When considering a habess petition, the inapplicability of some of the rules should be
considered. For example, the discovery rules have been held inapplicable to habeas proceedings,?*
dthough 28 U.S.C. § 2246 dlows the petitioner to serve interrogatories to affiants in habeas actions.
On the other hand, rules pertaining to time limits for apped from certain court decisions contained in the

'See Blackledge v. Allison, 431 U.S. 63, 83-84 (1977) (Powell, J., dissenting).

23828 U.S.C. § 2244(a) (1994).

23928 U.S.C. § 2244(b) (1994).

““Fed. R. Civ. P. 81(a)(2). Compare Rule 11, Rules Governing Section 2254 cases in the United
States Didtrict Court (rule applicable to habeas cases involving state convictions unless incongstent with
the § 2254 rules).

Harrisv. Nelson, 394 U.S. 286 (1969).
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rules do apply in habeas actions“™ Practicdly, the court hearing the petition has the discretion to apply

any of the rules as appropriate.

2Browder v. Director, Dept. of Correction, 434 U.S. 257, 269-72 (1978).
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